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tee—a great deal for them to consider. I really think

we will save time by allowing the committees to perform

their duties, formulate their reports and return them to

this convention and have them printed, and after this

is done, we can have a full discussion upon all ques-

tions that may come up, I therefore move, Mr. Presi-

dent, if I may be supported, that this convention adjourn

until 4 o'clock this evening. I am satisfied that we will

be saving time. In committee yesterday the Judiciary

committee spent three or four hours in the discussion of

the serious matters there coming before it, and if that

discussion is made there and we can get up an article

to meet the approbation of the convention, it is better

to fix the whole thing in that way than to have a long dis-

cussion and amendments offered in this convention. I

hope my motion will meet with the approbation of this

convention.

NOTICE OF MOTION TO AMEND RULE XL
Mr. BATTEN. I have a motion to make before that

motion is put. I hereby give notice that tomorrow, July

18th, 1889, I will move to amend Rule 11 of the standing

rules as follows: "Amend by adding after the word
"Convention" at the end of the second line of said rule,

the following: 'and in no case shall any member be al-

lowed to occupy more than fifteen minutes at any one

time except by unanimous consent of the Convention/ "

A MEMBER. I move an amendment of the motion

to take a recess, that it be to adjourn until tomorrow at

10 :00 o'clock. (Seconded)

.

The CHAIR. It is moved and seconded that the con-

vention now adjourn until ten o'clock tomorrow morning.

(Vote). Carried.

TWELFTH DAY.

Thursday, July 18, 1889.

Convention called to order by the President at 10:00

A. M.
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Prayer by Chaplain.

Roll Call. Present: Messrs. Ainslie, Allen, Ander-

son, Andrews, Armstrong, Batten, Beatty, Bivens, Brig-

ham, Campbell, Cavanah, Chaney, Clark, Coston, Crutch-

er, Gray, Hagan, Hammell, Hampton, Harkness, Harris,

Hasbrouck, Hays, Hendryx, Heyburn, Hogan, Howe,

Jewell, King, Kinport, Lamoreaux, Lemp, Lewis, Maxey,

Mayhew, McConnell, McMahon, Melder, Myer, Morgan,

Moss, Pefley, Parker, Pierce, Pinkham, Poe, Pyeatt, Reid,

Robbins, Salisbury, Savidge, Sinnott, Shoup, Standrod,

Steunenberg, Stall, Sweet, Taylor, Underwood, Vineyard,

Whitton, Woods, Mr. President.

Excused: Messrs. Ballentine, Beane, Glidden.

Absent: Blake, Crook, Pritchard, Wilson.

JOURNAL read.

The CHAIR. If there are no corrections, it will

stand approved.

MR. PARKER SWORN IN.

Mr. REID. I desire to present the credentials of

Mr. A. F. Parker, delegate elected from the county of

Idaho, and move that they be received and he be sworn
in. (Motion seconded.) Carried. Mr. Parker is sworn
in by the president.

QUESTION OF PERSONAL PRIVILEGE.

Mr. AINSLIE. Mr. President, I rise to a question

of personal privilege, and desire to send to the clerk's

desk and have read

The CHAIR. We are inclined to think at this time

that this will be out of order until we get through with
the regular order of business.

Mr. AINSLIE. I understand a question of personal

privilege is in order at any time.

The CHAIR. I am not sure but what the gentle-

man is correct. The chair will withhold any ruling on
that question.

(Secretary reads extracts from the Salt Lake Trib-

une of July 17th).

AINSLIE. Now, Mr. President, the representatives

of the press through the courtesy of this convention,
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have seats upon the floor for the purpose of furnishing

the papers they represent with a fair and honest account

of the proceedings of this convention. Now, sir, the

statement, the first part of it there, that I stated that I

was ready to withdraw from the democratic party is

too ridiculous for denial. No such assertion was made on

this floor by me, but I will give the representative of that

paper the credit of having come to me this morning and
apologizing for that portion of the dispatch, but, sir, it

is a very singular thing to me how history repeats itself

in this convention, so far as deliberative bodies are con-

cerned, that the representatives of that paper invariably

at democratic conventions or legislatures, and here now
in the constitutional convention, invariably misrepresent

and falsify the positions and statements of democrats,

but never makes a mistake as to the republicans. That

is the truth. I have never seen the positions of the re-

publicans misrepresented or falsely stated by the repre-

sentative of that paper on this floor, but I will say that it

has been the habit and constant practice of the corres-

pondent of that paper to falsely state the positions of the

democrats, not only in their conventions but to cram the

columns of the paper full of lies about democrats upon

every question, nearly, that may arise touching the posi-

tion of the Mormon people in this territory. Now, sir,

I have been a democrat ever since I have been old

enough to know the difference between democrat and

whig, and it is too late in life to have any idea in the

world of changing my political opinions. I have no de-

sire to answer that part; any such assertion refutes it-

self.

Now, Sir, as to that man Hoge, I never saw the man
that I know of in my life until the other day and I did

not know who he was then until I was introduced to

him. I never had any conversation or conference with

him nor said a half dozen words to him, except what was
said at the Overland Hotel when it was crowded with

people. I did not know what his business was here and

did not care what it was, but I do have to say that this
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man Hoge has always been regarded as a republican.

Now, sir, I have no consultation with a man like that

who has been fighting the democratic party ever since

I have been in the territory, so far as I know. I know
that in '82 when I ran for congress, as well as the

time this man Hoge was on the committee—the terri-

torial committee—there was no consultation with them,

but he did the best of his ability to secure the vote of the

Mormon element of Bear Lake county for the republican

candidate in congress. I know nothing about Mr. Hoge
personally and nothing of his political history except

what I have seen published in the Idaho Statesman. I

never met him until the other day, when I was intro-

duced to him and asked him how long he was going to

remain, or something of the kind, but I never had any

conference with him.

Now, sir, it has been the purpose of this paper to

abuse not only me, but the democratic party of Idaho

Territory, ever since this man Charlie Goodwin got to

be editor-in-charge. I believe the proprietor of it claims

to be a democrat. Well, I have heard of such democrats

before—men who talk democracy and vote republican-

ism. They start out professing to be an independent

and fair sheei>—an independent and fair newspaper.

They are against polygamy and polygamists among the

Mormons of the territory. I have not been apologizing

for bigamists or polygamists in any manner, shape or

form, and while I have had the honor to serve the people

of Idaho Territory in Congress four years, I never yet,

to my knowledge, have received any letter or communica-
tion from any Mormon in regard to any political matter

whatever. The only communication I received from a

Mormon for any service at all, was one from Bear Lake
or eastern towns of Idaho, asking that the postofiice be

established at some settlement. Well, I will attend to

that for anybody, whether Mormon, Gentile, Negro or

Indian. People have their rights and are entitled to

postoffices, and when they send petitions signed by a suf-

ficient number of people to present to the postoffice de-
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partment, I would recommend that a postoffice be es-

tablished and that they have those advantages.

But this paper is continually assailing me for some

purpose or other, because probably I may have said

some time or other that I did not like the Salt Lake Trib-

une, and I suppose you know my opinion of it partly,

and that it is the most infernally filthy sheet that was
ever published on the face of God's green earth, and my
opinion of the conductors of the sheet is about equivalent

to that of the paper. Now the other day I expected to

rise to a question of privilege on this first assertion, "is

here in constant consultation with the Mormon wing
of the democratic party in the interest of the Church,"

etc. Upon stating my intention to rise to a question of

privilege on behalf of the democratic party as repre-

sented in this convention, I was requested by several

republicans not to do so, that a full and fair retraction

would appear in the columns of this paper. This has

never appeared. Now I say if such a sheet as that pos-

sesses the privileges accorded them on this floor, of mis-

representing and falsifying the people—falsifying the

democratic delegates of a large part of this territory,

that probably may have a majority or be almost equal in

voting strength to the republican party—I say when
they are accorded privileges by the courtesy of this con-

vention, that they should not be permitted to abuse them,

but I hope that any correspondent, no matter what paper

it is, democrat or republican, will be fired out of this

hall when they falsify the position and principles of the

democrats as they have done in this instance. I think

I have stated my position clearly and I submit the ques-

tion to the convention.

Mr. CAVANAH. Mr. President, I have ^ead the

Salt Lake Tribune for twelve or fifteen years. I have

been in sympathy with it, and its fight against Mormon-
ism, and believed everything it has said. My faith was
a little shocked at those letters issued by the paper. I

have heard no democrat in caucus or out of it but what
has stood squarely as anti-Mormon. I have good friends
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on this floor, both democrats and republicans, who know
that I have voted that from the commencement. And
they know that I have been a strong anti-Mormon demo-

crat, and I would like to know where this information

comes from. If there are any Jack-Mormons in our par-

ty, I would like to know it. I have voted, not for politi-

cal emolument, like some republicans have; I have voted

from strictly honest conviction, and I feel as if I am im-

posed upon the same as the rest of my party in this is-

sue, and I strongly protest against it. It is unmanly

—

it is unfair. We were sure—I was sure that if we would

say nothing about that article that was in the paper a

week ago, that there would be a full retraction. Is this

the retraction?

Mr. MAYHEW. Mr. President, I am willing to ac-

cord to every one of my republican brethren on this

floor, and heretofore have always been willing to accord

to every republican in the few past legislatures I have

had the honor to be a member of, the privilege of ex-

pressing their sincere and honest convictions against

the questions of polygamy and Mormonism. I do not

think it is fair, just or honorable for any correspondent

of a newspaper or any association of persons, I do not

care what their political proclivities and sentiments may
be, to continually put a brand upon the party that we
claim and which we purport to be a member of, to brand
them by false representations as to their sentiments

upon any given question. I say that it brings odium and
disgrace and shame upon the party that is national in

its character, and I must say that the democratic party,

so far as my knowledge extends, has a desire for the

prosperity and desire for the greatness of this country

equal to that of our republican brethren. Now, I say

when a correspondent of a paper does use language and
sentiments and utters ideas and language that is deroga-

tory to the true character and position of any political

party, that that correspondent, when he has been ac-

corded the privilege of this floor to correspond with his

paper, should not be permitted to falsify the position of
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any member of this convention, making no difference

what his political sentiments may be. I read with some
astonishment the two articles that appeared in the Salt

Lake Tribune and in the Statesman, that the democratic

party in its caucus had invited or had in its midst a

Bishop Hoge. Now, Mr. President, I don't know Bishop

Hoge, I never saw Bishop Hoge, and I may say that I

can express an honest sentiment when I say that I do not

know that I ever saw a Mormon. I never have had the

misfortune to live in a section of the country where
Mormonism was taught—where that class of people

resided, and I will say this, that there was no man in

the democratic caucus on that day that we were

charged with having Mormons in our midst, except the

members of this convention and the members of the

democratic caucus. If any member of that caucus

should have said that we had Jack-Mormons or any

Mormons in that gathering, they are sadly mistaken,

and how it can be so uttered and stated to the people at

large that we were closeted with those Mormons, and

that that Mormon was about to influence the democratic

caucus—I say it gives to the world and to the people of

this territory to understand that the democrats

are associated with the Mormons in order to

perpetrate and continue their infamous crimes.

It is wrong to do so—it isn't right, and I think, Mr.

President, the correspondent, I don't care who he may
be, is a falsifier in placing men just as honorable as any

upon this floor in a false position, and I hope that this

convention, both democrats and republicans, will not

permit anything of that kind in the future to be done.

For one, as a democrat, if I thought any democratic

paper or editor should falsify the position of any repub-

lican in this house or upon this floor, I should feel it

my bounden duty to rise in my place on this floor and

refute such false assertions. I think our republican

brethren here are as equal in honor and as honest in the

conviction of their sentiments, so far as Mormons are

concerned, as democrats. We would claim on the part
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of the democrats some rights. So far as my sentiments

are concerned, so far as my action in this convention

will be or ever has been since I have been a resident of

this territory, it has been universally against Mormon-
ism and polygamy, and I think by God's will and power,

I shall always continue so, and I hope no man, cor-

respondent, or any one else, shall be permitted on this

floor as correspondent or otherwise to falsify men as

honorable as any in this territory or upon this floor. It

is not right; it is ungenerous; it is impolitic. I regret

that such is the case. I feel the sting, coming from the

editors connected with that paper and those papers, so

bitterly that sometimes I cannot refrain from uttering

sentiments that would not be very pleasant to their ears.

I have nothing to say against the paper generally. I

say the Salt Lake Tribune is a paper of great value to

the people; it is a newsy sheet and many articles have

been written and published in that paper that I heartily

endorse and suppose I shall continue to endorse, but

not when it comes to vilifying and falsifying members
of this convention. I hope that in the future it will not

be continued.

Mr. POE. Mr. President, I come from that section

of this territory where we have not been cursed with

the evil of Mormonism. We in our section of the

country have not experienced the evils emanating from
that church and the priests of that church, of so much
interest in that section of the country. I have been edu-

cated to believe that the institution of Mormonism was
inimical to our institutions; that it was a curse to our
land, and therefore I have been opposed to the institu-

tion, and now all that I ask in behalf of my party in

this convention is that we be dealt with fairly. We
came here for the purpose of constructing a constitu-

tion which will redound, not only to our credit but to

the interests of the state of Idaho. And as I say, all

that we ask is fair-play. Whatever position we may
take as a party, we are willing that not only the mem-
bers of this convention, but that the world should criti-
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cise. But whenever we extend the courtesy of this con.

vention, in common with our republican members, to

correspondents to report the proceedings of this conven-

tion, we desire that whatever we may say shall be

stated, and we are willing to stand by it; but we do not

accord to the press or any one else the right to falsify,

and whenever they misrepresent this convention,

through the courtesy of this convention, and publish to

the world falsehoods that place us in a light that is not

true and that is calculated to bring reproach and shame
upon us as a party, I say that we have a right to de-

mand an absolute retraction with the same publicity

that the falsehood was circulated. I am not disposed to

ask this convention to expel the correspondent of that

paper from this convention, but I believe it is a right

we have to have such retraction made as would be

sufficient to contradict the falsehood that he has uttered.

As far as I am concerned, I rest content with my own
rectitude and the rectitude of my party. And whatever

we do as a party, whatever measure we may take as a

party, let the world criticise it. But I hope that this

convention will not permit any gentleman the courtesy

of this floor who will continuously through the medium
of his paper, circulate to the world a falsehood. I

maintain, gentlemen of this convention, that we as a

party are entitled to the retraction in that paper of those

false assertions, and that retraction I think we are en-

titled to have at the hands of this convention. I think

it should be made, not in the kind of language that has

been presented in what is purported to be an apology or

retraction in the past, but that it should be so plain and

unequivocal that the world must see that they mean the

correspondent of that paper, sitting here in a position

to know what he utters to be either true or false,—that

it must be in such plain, unequivocal terms that the

world must at once concede the fact that that man has

either wilfully misrepresented the facts or stated those

which he knew to be untrue.

A gentleman of his erudition, of his learning, of his
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knowledge of language, I can't conceive it possible that

he can get up before this convention and assert to the

world that he was mistaken in the language uttered by

Mr. Ainslie—I can't conceive that the language uttered

by Mr. Ainslie when he introduced that resolution could by

any possibility be construed into a statement that he

withdraws from the democratic party. It cannot be;

therefore I say that the gentleman must have wilfully

asserted that which he knew to be untrue when he

penned those words. And I do not believe therp is a

man in this convention but knew the falsity of the

words, but he thought that as he has been in the habit

of falsifying and vilifying the democratic party as to

their position upon this Mormon question, he would be

upheld by the adherence of his party in the utterance

of this falsehood, but I do not believe, gentlemen, that

you will uphold any man in falsifying your brethren in

this convention. As I said before, let the truth go to

the world, but, gentlemen, save us from the false pen,

—

from a gentleman who wields with such venom a slan-

derous pen.

Mr. BATTEN. Mr. President, this question of

privilege which has been moved by the gentleman from
Boise is one that affects equally every democratic mem-
ber on this floor.

Mr. McCONNELL. Mr. President, I would like to

ask the unanimous consent of the convention to have a

resolution read.

The CHAIR. Does the gentleman from Alturas

yield?

Mr. BATTEN. I will yield.

SECRETARY reads:

"Resolved that the correspondent of the Salt Lake
Tribune be requested to publish a retraction of the

charges against the Honorable George Ainslie or be
denied the future privileges of the floor." (Applause.)

Mr. McCONNELL. And I move its adoption.

The CHAIR. It is moved and seconded that the



192 QUESTION OF PERSONAL PRIVILEGE

resolution be adopted. The question is now before the

convention.

Mr. McCONNELL. Mr. President, we are here as

the repesentatives of an honest and honorable con-

stituency, and let us represent them fairly on this floor.

If any charges have been made against any member
here, democrat or republican, by a member of this

house or correspondent of any paper, he should, if an

honorable gentleman, make the amende honorable, and

it is my opinion as a republican that there should be no

false charges, no lies disseminated against any democrat

or any republican. (Applause.) The honorable gen-

tleman from Boise I have known a great many years.

We have been political opponents when to be political

opponents meant war to the knife, but I have never

known him to stoop to a dishonorable act, and I stand

here today to ask that the convention do the fair thing

by Mr. Ainslie. (Applause.)

Mr. BATTEN. Mr. President, the resolution as

drawn seems to me indefinite. I do not know to what
charge it refers, nor have I in my mind all that was read

at the clerk's desk. It seems to me from my recollection

now that there were several matters charged, and I would

like to have the resolution reformed to read definitely

what charges are referred to, so that we may vote or

discuss it intelligently. It simply says the charge made
by the correspondent of the Salt Lake Tribune. I would

like to know to what charge reference is made. As I

understood the reading of the newspaper articles a

moment ago, there were several referred to.

A MEMBER. Mr. President, if the resolution that

has just been offered prevails, and I am sure the good

judgment and spirit of fairness that prevails in this

body will see that it is carried, then I have nothing more

to say. I simply rise in my place to refute the charge

which has been made against every democratic member
in the article read by the clerk. I must say, and I know
I will be borne out by every democratic member here,

that Mr, Hoge's name, whoever he may be, was not for
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one moment or one instant mentioned in our caucus;

the spirit that dominated that caucus was a spirit of

patriotism. Nothing but a unanimous sentiment pre-

vailed in our caucus by all lawful and constitutional

methods to stamp out polygamy, and I am sure our

republican friends will see that we are not left to rest

under that stigma of the charges so unjustly heaped

upon us, and I am glad it has emanated from a repub-

lican member to see that we have ample justification in

this matter.

Mr. BATTEN. Mr. President, I called for informa-

tion but have not received it yet. I don't know whether

I am in order or not as to this question. I had not in-

tended when the gentleman from Boise rose to a ques-

tion of personal privilege, to interfere in the matter

whatever. But there have been some references made
upon that question here that I, as a republican, do not

feel like letting go unchallenged, at least without answer-

ing. However, that question of personal privilege is

before the house and also the resolution of the member
from Latah. I don't know which we are discussing,

but I have something to say upon both of them.

Now with reference to the suggestion made upon
the question of personal privilege, the gentleman from
Boise has referred to the man who, from all accounts^

must be an infamous character, as having been identi-

fied with the republican party. I have been in the

territory of Idaho ten years prior to the time the gen-

tleman refers to that this person was a member of the

republican party. He may have been, for aught I

know, a member of the territorial republican committee,

but if so, I have no knowledge of it, and I will not take

issue with gentleman upon that point, for he probably
has information that I know not of. I have this, how-
ever, to say, that if he ever was a member of the repub-

lican party, we long since repudiated him and he has
left us and gone to some other party; but it is not fair

now to charge us with having harbored a man like that.

Of course, the republican party cannot be responsible
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for every member that may choose from some improper

motive to join its ranks. But men of that kind do not

find a congenial home in the republican party, and gen-

erally find their way out of it and go to some other

party. I do not know where Bishop Hoge belongs today

and do not care, but he does not belong to us and it is

not right in a non-partisan convention like this to at-

tempt to shoulder him upon us. In fact, Mr. President,

I have understood this to be a non-partisan convention,

and I have understood that my friend from Boise goes

so far as to only drink non-partisan drinks. I have

understood that when he takes his drink, instead of

taking straight old democratic Bourbon, he pours a

little republican soda-water into it, or if it is not

accessible, then he puts a little more of the Bourbon
into it than he does the soda-water. However, we will

pass that. It is not fair, Mr. President, to charge upon

us that we are responsible for the actions of Bishop

Hoge, or that we are in sympathy with him. Now I, for

one, have not charged upon our democratic brothers

that they are in sympathy with the Mormon element. I

have been from the start in hopes that we would all

stand solid upon this one question, and so far as I have

had anything to do upon that matter, I have done my
level best to be in accord with them or get them to be in

accord with us, that we may act harmoniously upon that

question. I hope before this convention adjourns it

will publish to the world that the republican party and

the democratic party stand side by side upon that ques-

tion as one solid alliance.

Another member also referred, I thought, in re-

flecting terms upon the republican party. Now I rise

to defend the republican party against any charges of

the kind. We are- not here to utter any slanders or

cast any reflection upon our friends of the democratic

party. But I will not allow this moment to pass without

saying a word, at least, in defense of my old friend, the

polished and able editor of the Salt Lake Tribune. And

I would be sorry to see the power of that man or the
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influence of that paper torn down. I do not believe,

however, if this whole convention acted as one man it

could tear down the influence of Judge Goodwin or de-

tract from his pure character or break down the

influence of that paper. I admit, Mr. President, that a

mistake has crawled into the columns of that paper. I

admit that Mr. Ainslie has been misrepresented, but the

question with me is this: whether that was intentional

misrepresentation,—whether the correspondent of the

Tribune intentionally sent the dispatch to misrepresent

Mr. Ainslie. Now it is very easy in the course of a

debate, when a correspondent is sitting by and listening,

to misunderstand and by that means to misrepresent in

the columns of a paper. I understand from Mr. Ainslie

himself that the correspondent of that paper has been to

him and has apologized for the mistake he made and

will correct it. Now upon that point I say that if that

resolution offered by the member from Latah is on the

mistake referred to by Mr. Ainslie, action upon that

resolution should for the present be deferred, for the

reason that if the correspondent of the Salt Lake Tribune

has already apologized to the gentleman from Boise, I

have no doubt he will make that apology public and have
it so published in the paper.

Mr. AINSLIE. That was only in regard to the

statement that I was ready to withraw from the Demo-
cratic party.

Mr. BATTEN. I do not know what that resolution

refers to. It is indefinite and it seems now from the

statements of my friend Ainslie that there is more than
one doubt. But I will go as far as any one to censure a

paper or a correspondent who wilfully publishes a mis-

representation of any member on this floor, although I

think if we are in the business of correcting all cor-

respondents and all newspapers, we probably will have
a summer's undertaking before us. But I propose this

as to the correspondent of the Tribune or of any other

paper, that if he has made a mistake, give him time to

publish a correction of that mistake, and not by at once
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passing a resolution censuring him and placing him
before the world in an improper light. Let him have a

few days in which to correct that mistake. If he doesn't

do it, then I think is the proper time to adopt a resolu-

tion of that kind. And I am not in favor of the resolu-

tion until we find whether this correspondent, upon
learning of the mistake he has made, is unwilling to

correct it. If he is willing to correct it—admits the

mistake—then I think we should not allow it to go fur-

ther. If we do, if we pass resolutions on the spur of the

moment, a wrong impression may be sent out to the

community. I don't want any one to think for a moment
that I am personally at any time unwilling to do justice

to an able political opponent. There is one gentleman

upon this floor who can bear testimony that two years

ago I rose in the council chamber of this building to

come to his defense upon a matter in which I thought I

was justified, and came to his defense and stated mat-

ters which I thought were true. For that I was most

ungraciously lashed by the Statesman in this city here.

I let the matter pass. I did not rise to any question of

personal privilege, but I am at all times willing to be

just to any political opponent as well as to political

friends. I ask at no time any unjust advantage of any

political opponent, and I am willing now to do justice

to Mr. Ainslie or to any other Democratic member of

this house, but I do ask that we shall not be rash and

pass resolutions here condemning a correspondent in a

matter in which he may have innocently erred. Give

him the time to do the honorable thing and if he refuses

to do it, there will be time to pass the resolution. I say

here, I will not, for one, vote for that resolution at this

session and this time. If that correspondent is given

time to do the right thing and does not do it, then it is

a matter for proper consideration.

The gentleman from Shoshone asks me as to whether

he may not do that until this convention adjourns. He
can do this within a day or two. If he does not do it

within that time then we can adopt the resolution. I
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do not propose to wait a week or two weeks or anything

oi the kind. I simply ask that that correspondent shall

have the same opportunity that any other gentleman

shall have to correct an error.

Mr. CAVANAH. I would like to hear that resolu-

tion read again.

Mr. MAYHEW. Will the gentleman permit me; I

will say to my friend that the same matter appeared in

the Statesman here. The next issue came out and that

paper very kindly and gentlemanly stated that they

were mistaken—humbly apologized in the first issue.

The Tribune—the same thing appeared in that paper

—

and there has never been any apology, and that has

been a week ago.

Mr. BEATTY. When did this matter appear.

Mr. MAYHEW. I don't know—I never read it.

Mr. BEATTY. I understood this morning from Mr.

Ainslie that the correspondent had been to him and

recalled a matter stated yesterday, and I don't know
what we are talking about scarcely.

Mr. MAYHEW. Don't you recollect the editorial in

that paper read this morning that they would not make
any corrections and that it was not a mistake?

The CHAIR. You will please proceed in order,

gentlemen.

Mr. BEATTY. I understand this resolution is not

directed to the Tribune, but to the correspondent of the

Tribune and the Statesman,—I don't know which—if

the resolution is indefinite, that that correspondent is

meant. Now I will say I understood the member from
Boise that the correspondent had made some apology to

him concerning some one of these matters referred to—

I

don't know which now. Now, all I ask is that that cor-

respondent have a reasonable time in which to correct

the error.

The CHAIR. The secretary will read the resolution

for the information of the convention.

SECRETARY reads:

''Resolved that the correspondent of the Salt Lake
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Tribune be required to publish a retraction of the charge

published against Hon. George Ainslie, or be denied the

privileges of the floor."

Mr. CAVANAH. I move, Mr. President

—

Mr. McCONNELL. I desire to explain concerning

that resolution—I mean in respect to the charge, that

greatest of all charges which could be published against a

democrat of Mr. Ainslie's standing, that he was about

to go over to the republican party. (Laughter).

Mr. HAGAN. I agree with the gentleman who last

spoke, that it is a grievous and serious charge to say

that any democrat at this time would leave that party

and go to the republican party. (Laughter.) The demo-

cratic party here needs no defense on the question of

Mormonism, and from the sentiment expressed in the

caucus of that party, I think the members need not and

will not be put upon their defense. I think this thing

should have passed over by a simple question of privilege

from Mr. Ainslie. There will be a time in this conven-

tion when the republicans can show how patriotic they

are, and probably when the crop of senators increases

we will have more excuses and probably more speeches

upon questions of privilege than we have now, and

we therefore set a precedent at the present time that all

the various candidates after statehood for senators shall

now come up and lay the foundation for future great-

ness upon questions of privilege, or that we shall pass

resolutions for clap-trap or buncombe, and I do not refer

to this only, because I believe that ought to be a stand-

ing rule. I say taking all things into consideration, I

have no apology to make for my party upon this ques-

tion of Mormonism. Early in life I commenced my
fight against it and have always had my sentiments

crystalized very young in opposition to its practices.

Polygamy and bigamy is not the crime of Mormonism,

but above and beyond it all there is a theocracy that

rules and controls its destinies. This is more dangerous

to this country than any of its parties, because in its

theocracy it centralizes its power for bad and never
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exercises it for good. There is the question, and we
democrats and republicans here in this convention

should so trame the organic law of this land as to strike

down theocracy first, and then fall all the other evils of

the institution. To do that we must attack, of course,

those practices, and we will do it at the proper time, and I

say that so far as I know, the republicans of this con-

vention and democrats, too, are in one harmonious ac-

cord upon the proposition and it requires no member
here, I take it, to get up to express himself upon the

question of Mormonism. I congratulate us all that we
have reached one question upon which we seem to

unite. I remember that in the fight referred to by the

Tribune against Mormonism in Utah, it stood shoulder

to shoulder with the democratic party there, and advo-

cated together with the democrats in Utah every prin-

ciple that went to strike down this theocracy of which

I spoke. It has made a long, a manly and honorable

fight, and those attacks it now makes upon the demo-

crats and the democratic party I think are made through

correspondents thoughtlessly; if not thoughtlessly, then

certainly maliciously, because the editor of the Tribune

knows that at home there were no more active men that

rallied around the labor party in that territory than he

found in the democrats living there, to fight that. They
went to our party to select their candidate for Con-

gress; they had to come to the democratic party of that

territory to protect the laborers against the corruptions

of republican office-holders in the territory over and
over, who went there and became Jack-Mormons. I do

not apply that here because in this young state we shall

hear no uncertain sound in its constitution. In all the

political parties of this territory we shall never lack any
disposition to do right in this matter, and therefore I

say for one that I am proud to say my party has but
one voice upon this question, and I congratulate them
upon that and also congratulate the convention itself. I

am in favor of the resolution because I think the bravest
man in the world is the man that apologizes when he is
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wrong. And I hope that he is as brave as the gentle-

man from Alturas says he is, and will accord to Mr.

Ainslie the apology or retraction that is due him—and

I think he will—there will be no difficulty about that

and should be none about the resolution. It is a mis-

representation to my knowledge. I have nothing further

to delay this convention for, and I hope the resolution

will pass.

Mr. CAVANAH. I wish to make an amendment to

that resolution and I would like to hear it read again.

SECRETARY reads.

Mr. CAVANAH. I move that all be stricken out

after the words, "Hon. George Ainslie."

Mr. McCONNELL. I will accept the amendment.
Mr. CAVANAH. I make it for this reason; I don't

want this convention to place themselves in as ridiculous

a position as- the last legislature here did and be laughed

at all over the country.

Mr. HAGAN. I think the amendment is a good one

and hope it will be accepted.

Mr. McCONNELL. I have accepted it.

The CHAIR. I would suggest that the word "re-

quired" be changed to "request" and then it be left to

him to make such amende as he sees fit.

Mr. McCONNELL. I will accept the amendment.

The CHAIR. It is moved and seconded that all that

portion of the resolution after the name of Mr. Ainslie

shall be stricken out.

Carried.

The question now recurs upon the adoption of the

resolution as amended.

Mr. SHOUP. Mr. President, I wish to offer a sub-

stitute to the motion now pending.

SECRETARY reads: "That the resolution be left to

a select committee of ten, five democrats and five re-

publicans, and that the said committee shall be required

to report tomorrow. James M. Shoup." (Seconded.)

The CHAIR. Gentlemen, it is moved and seconded

that a committee of ten be appointed, five republicans
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and five democrats, to report tomorrow. (Vote.)

Motion lost.

The question now recurs on the adoption of the

original resolution as amended. (Vote.) Carried

without a dissenting vote.

Mr. REID. I call for the regular order of business.

The CHAIR. Presentation of petitions and mem-
orials. None. Reports of standing committees.

COMMITTEE REPORTS.

Mr. McCONNELL. The committee on Education

desires to report.

SECRETARY reads report:

"To the President and Members of the Idaho Con-

stitutional Convention, Gentlemen: We your committee

on Education, Schools, School and University Lands, beg

leave to submit the following report. W. J. McConnell,

Chairman."

The CHAIR. The report will lay upon the table and

be printed.

Mr. CAVANAH. The committee on Manufactures,

Agriculture and Irrigation desires to report.

SECRETARY reads:

"Mr. President and Members of the Constitutional

Convention: The committee on Manufactures, Agricul-

ture and Irrigation submit the accompanying report.

Frank P. Cavanah, Chairman."

The CHAIR. The report will lie upon the table and
be printed.

Mr. BEATTY. The majority of the committee on

Elections and Suffrage desires to report.

SECRETARY reads:

"Mr. President, your committee on Elections and
Right of Suffrage have performed the duties thus far

assigned to them, and as a result the majority of your
committee respectfully submit the report found herewith.

Beatty, Chairman, Salisbury, Hays, Heyburn.
Mr. AINSLIE. In explanation of my views, I ask

leave to submit the voice of the minority.
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SECRETARY reads:
"Mr. President, the undersigned members of the committee on

Elections and Right of Suffrage, being unwilling to concur in the

report of the majority of said committee, respectfully beg leave to

submit their minority report. 1

While we fully realize the importance of harmonious action as

tending to recommend to the favorable consideration of Congress

the constitution which may be adopted by this convention, we are

conscious of the fact that the general government has ever been

jealous of the rights of its citizens, and has thrown around the

right of suffrage every safeguard consistent with the constitution

of our country.

We believe that the right of suffrage and of holding office

should be firmly fixed in the organic law of the state, and thus

rendered secure from liability to frequent and constant changes

at the whim of a legislative body too often governed by passion

and prejudice; that one of the main objects of a constitution is

to place restrictions and limitations upon the legislative power

and not open the door to uncertainty and oppression which too

often follow the ill-considered legislation of partisan bodies.

To put it in the power of the legislative assembly to place at

their will additional qualifications, restrictions and limitations

upon the qualifications of electors is to us a hitherto unheard of

and monstrous doctrine, dangerous alike to the peace, good order

and stability of a state government, un-American in its theory

and unrepublican and undemocratic in its practice and ten-

dency.

The incorporation of such a provision in the constitution as

recommended by the majority of this committee, we cannot en-

dorse, and we candidly believe it would receive the prompt re-

jection by Congress of the Constitution.

In the report of the minority, we have amply provided the

qualifications and disqualifications of electors and have fully em-

powered the legislative assembly to enforce such provisions by

all adequate and appropriate legislation.

We therefore recommend the adoption of the minority report

as a substitute for that of the majority of the committee.

Respectfully submitted,

George Ainslie,

F. W. Beane,

A. E. Mayhew."

The CHAIR. Both reports will lie upon the table

-The remainder of this report is taken from the Journal of the

proceedings of this convention, (p. 117.)
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and be printed. Any further reports? None. Final

readings ?

Gentlemen of the convention, we have finished the

regular order of business for the day. What is your

pleasure?

COMMITTEE CHANGES.

Mr. AINSLIE. I am requested by Mr. Beane to ask

indefinite leave of absence for him, and that Judge

Hagan be substituted as a member of the committee on

Elections and Suffrage in his place, and Mr. King be

substituted in Mr. Beane's place in the committee on

Schedule.

The CHAIR. If there is no objection to the request

made by Mr. Beane, as presented by the gentleman from
Boise, it will be so ordered.

AMENDMENT OF RULE 11.

Mr BATTEN. I desire to offer a motion.

Secretary reads: "I move to amend Rule 11 of the

standing rules, as follows: Amend by adding after the

word "convention" at the end of the second line in said

rule, the following: 'and in no case shall he be allowed

to occupy more than fifteen minutes at any one time ex-

cept by unanimous consent of the convention/ Batten."

Mr. AINSLIE. I move its adoption. (Seconded.)

Mr. REID. It lies over under the rule, one day.

Mr. BATTEN. I gave due notice of it on yesterday.

The CHAIR. Yes; notice was given. As I under-

stand it, notice was given, but it has to lie over one day
after it is offered.

The rule relating to amendments is as follows:

"These rules shall not be altered except after at least

one day's notice of the intended alteration, and then only

by a vote of the majority of those present in conven-

tion."

Notice of intention seems to sufficiently specify the

nature and character of the alteration. The chair holds

the notice is sufficient and the matter is now before the

convention. If the gentleman from Alturas will allow
the gentleman to make one suggestion, he could move
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that after the words "by unanimous consent" the words

"by a vote of the majority of the convention" be in-

serted.

Mr. REID. M. President, I oppose the resolution. As
I understand it, its purport is to cut off debate and not

allow but fifteen minutes. We have a standing rule that

members shall not speak more than once or twice. Every
gentleman who is attending this convention came here

with a view to work expeditiously and faithfully, which

we have done, and also to consider these matters prop-

erly. We discuss most of them in the committee and

report them here, but when we are laying the founda-

tion for a -Teat state, making fundamental law, I am
sure, while I want to shorten the session as much as

anybody, and am as anxious to go home as anybody,

and made as many sacrifices perhaps as any other mem-
ber of the convention in order to attend to it and do my
duty here, yet I think members ought to be allowed to

discuss these matters thoroughly. Every man of us

often has some new idea, some new phase to present,

and if there be any one place in which there is safety

in a multitude of counsellors, it seems to me it is when
we are making organic law. Members are not disposed

to speak too long. Speeches have been terse, brief and

to the point, and I think members ought to be allowed

discretion in that. If we find the privilege is abused,

we can hereafter take this matter up, and I move an

amendment that the matter lie on the table.

Mr. BEATTY. I second the motion of the gentle-

man from Nez Perce and object to the adoption of this

proposition of the gentleman from Alturas.

Mr. REID. I don't wish to cut off debate and I ask

unanimous consent that that motion may be debatable.

I didn't make it for the purpose of cutting off debate,

but in order that it may lay upon the table if hereafter

we find the privilege is abused. The gentleman can at

any time interpose a motion and I will vote with him.

The CHAIR. The matter may be proceeded with

then.



AMENDMENT OF RULE XI. 205

Mr. MAYHEW. I move it be laid on the table to be

Men up tomorrow evening.

The CHAIR. Does the gentleman from Nez Perce

accept the amendment?
Mr. BATTEN. I do not wish to debate the motion

offered by the gentleman from Nez Perce, but give in

a few words my reasons for introducing this amendment
to the rule. I have done it at the request of a number of

the members of the convention whose business is press-

ing and requires their attention at home. If the gen-

tlemen will notice the rule, it will still give them
an opportunity to speak twice on a subject, and
probably fifteen minutes at each time. Now if an

argument has been well considered before being

made, it can be condensed into fifteen minutes. I dis-

claim any desire whatever of choking off members or

limiting them. I, for one, would be much pleased and
highly edified to listen to some of the eloquent and per-

suasive arguments we will have here upon the various

subjects up for discussion; but at the same time we are

here under great disadvantages; we are here all, or

most of us at a sacrifice, pressing business calling us

home. Now, why not require one and all to condense

our arguments into short speeches, or to reduce what we
have to say to something that is simply argumentative

and not a mere lot of gush and twaddle and such as

that, and it is only in this spirit I offer the rule, but it

is liberal in its scope. If there are any gentlemen here

who desire to use this as a nursery for political bottle-

washers or desire to ventilate some high moral ideas,

let them hire a hall and we will all go and listen to them.

(Laughter and Applause.)

Mr. BEATTY. It is largely out of consideration for

my friend from Alturas that I oppose his motion, for I

know how often and what trreat flights he takes into

the empyrean when he gets into a discussion even of a

proposition, and I don't want to see him cut off from
debate. If debate is cut off in this way we will be de-

prived of listening to my friend's eloquence. I have
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heard him often in the past and know how eloquent he

can become. And, Mr. Chairman, this strikes further;

it will affect even the chairmen of the committees upon
whose shoulders devolve often explanations of the meas-

ures which are introduced, and would cut off the chair-

man from thus framing the proper explanation. Now
I think as is suggested by the distinguished member
from Nez Perce, (Mr. Reid,) that this matter better lay

over for a few days and see whether we are all disposed

here to make orators of ourselves and bore the other

members with long speeches. For one, I don't propose

to do so, but I don't think it is time to cut off debate,

and I do especially put in a plea for my friend from
Alturas.

Mr. MORGAN. I rise to a point of order. This

motion is not debatable under the rule.

The CHAIR. The chair sustains the point of order.

(Question! Question!)

The CHAIR. It is moved and seconded that Rule 11

of the standing rules of this convention be amended as

contained in the resolution offered by the gentleman

from Alturas, (Mr. Batten). Pending the motion of the

gentleman from Alturas, the motion is made that the

same lie upon the table. (Vote) . The noes have it.

Mr. SHOUP. I move to amend the motion by

striking out the word "fifteen" and inserting the word
"ten." (Seconded.)

Mr. REID. I move to amend that and insert "five"

as the limit of the speeches.

Mr. MAYHEW. I move that the amendment to the

amendment be declared out of order.

The CHAIR. The amendment to the rules is offered

that the word "fifteen" be stricken out and "ten" in-

serted. To that amendment is offered the amendment
to strike out "fifteen" and insert "five." All those in

favor of the second amendment. (Vote.) The noes

have it.
'":TIT1^

The question now recurs upon the adoption of the

amendment of the gentleman from Custer, to strike out
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the word ''fifteen" and insert "ten." (Vote.) The ayes

seem to have it. (Division.)

The CHAIR. Division is called for. (Rising vote

shows ayes 28, nays 25.)

Mr. MAYHEW. I want the ayes and nays, Mr.

President.

The CHAIR. The question now recurs upon the

adoption of the original resolution as amended. Upon
that the gentleman from Shoshone calls for the ayes

and nays.

Mr. MORGAN. I move that the resolution be refer-

red to the committee on Rules. We are spending too

much time on this thing. (Seconded.)

The CHAIR. It has been moved and seconded that

the resolution now before the convention be referred to

the committee on Rules. (Vote.) The noes have it. The
question now recurs upon the original resolution as

amended. All in favor of the motion say aye; contrary,

no. (Vote.) The ayes seem to have it. The resolution

of the gentleman from Alturas is adopted.

Mr. MAYHEW. Mr. President, I called for the ayes

and nays. It is a right, I believe, when it is supported,

and it was supported.

The CHAIR. The gentleman is correct, but after

that call another motion was offered, which I put, and
as I understand it, the call for ayes and nays was not re-

newed.

Mr. MAYHEW. I didn't have time between the

putting of the motions by the chair. (Laughter.)

Mr. REID. Mr. President, I rise to a point of order.

After the gentleman moved to refer it to the committee
on Rules, the matter stood to vote upon the original

motion as put, subject to whatever had been done and
attached to that, as I understand, was a call for the ayes

and nays as a second.

The CHAIR. The reason why the matter was disre-

garded was because it had passed out of the mind of

the chair with regard to the call for ayes and nays. If

there is no objection, the call will now be ordered.



208 AMENDMENT OF RULE XI.

A MEMBER. I object.

Mr. REID. Mr. President, I make a point of order,

if the gentleman is entitled to it and subject to the ob-

jection. It was a matter of right he had, and the gentle-

man, I maintain, under the rules cannot be cut off by

mistake or oversight.

A MEMBER. I rise to a point of order.

The CHAIR. If the objection is made, I will have

to sustain the point of order made, namely, that the

gentleman from Shoshone is entitled to his call.

A MEMBER. Point of order must be taken by ap-

peal from the ruling of the chair.

The CHAIR. The chair has seen fit to reverse its

ruling. The secretary will call the roll.

Mr. BEATTY. Are we voting now upon the fifteen

or ten minute rule?

The CHAIR. We are voting now upon the adoption

of the resolution as amended, substituting ten minutes

for fifteen minutes, as it was originally.

ROLL CALL. Ayes: Ainslie, Allen, Anderson,

Andrews, Batten, Beatty, Brigham, Campbell, Cavanah,

Chaney, Clark, Coston, Hagan, Hammell, Hampton,
Harkness, Harris, Hayes, Hogan, Howe, Lewis, Maxey,

Melder, Myer, Moss, Parker, Pefley, Pierce, Pritchard,

Savidge, Sinnott, Shoup, Standrod, Steunenberg, Taylor,

Whitton, Woods, Mr. President,—38.

Nays: Armstrong, Bevan, Crutcher, Gray, Has-

brouck, Heyburn, Jewell, King, Kinport, Lamoreaux,
Lemp, Mayhew, Morgan, Pinkham, Poe, Reid, Salisbury,

Sweet.—18.

Mr. AINSLIE. I ask leave to change my vote from
no to aye before the vote is announced, Mr. President.

The CHAIR. It is granted.

The CHAIR. The resolution is adopted.

Mr. AINSLIE. I give notice on tomorrow at the

opening of this convention, I will move to reconsider

the vote by which this motion was adopted.
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SPECIAL FINANCE COMMITTEE.

Mr. SWEET. I desire to make a motion for the

appointment of a special committee of three, namely, a

committee on Finance, it being the business of this

committee to provide, if possible, for the necessary ex-

penses of conducting the affairs of this convention, and

further, to pay for items of per diem and mileage, and

I ask in making this appointment to waive the usual

courtesy, and upon the passage of the motion, place

ri)on that committee men who have made a success of

raising money generally, as well for themselves as

others. (Seconded).

The CHAIR. It is moved and seconded that a

special committee of three on Finance be appointed.

(Carried).

Mr. REID. I move the convention resolve itself into

a committee of the Whole and proceed with the orders

the day.

The CHAIR. The chair will appoint as that com-
mittee, McConnell of Latah, Mr. Harkness of Oneida,

and Mr. Lemp of Ada county.

Mr. MAYHEW. I move we take a recess until 2

o'clock. (Seconded). (Vote.) Motion is lost.

Mr. REID. I now make the motion that the con-

vention resolve itself into a committee of the Whole for

the purpose of proceeding with the order of the day.

( Seconded ) . Carried.

The CHAIR. Will the gentleman from Shoshone,
Mr. Mayhew, take the chair?

Article l, Section 7.

committee of the whole.

Mr. MAYHEW in the chair.

Mr. REID. Mr. Chairman, when the committee
adjourned on its last sitting, there was under consid-

eration Section 7 on the right of trial by jury. The
gentleman from Shoshone (Mr. Claggett,) gave notice

that when we reached the last line, he would ask that
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the same principle involved in the first line control, and

therefore this should be applied to criminal cases, only

that he would make the majority larger—three-fourths.

This first substitute offered by the gentleman from Sho-

shone, (Mr. Heyburn,) provoked considerable discussion

and is liable to provoke more. When we reach the other,

apply this principle to criminal cases, this is likely to

produce more discussion. Principally in more speaking

by members of the legal profession. Now in order to

save time and that this may be disposed of before it

comes into the convention, and save time here, I move
that Section 7 be referred to the committee on Judiciary.

(Seconded).

Mr. SWEET. Mr. Chairman, I am opposed to that

motion. I believe in this convention adopting every sec-

tion in the Bill of Rights and dispose of it as it comes

to it and be done with it. (Applause). And in all

probability, from the little experience I have had in the

Judiciary committee, we are no more likely to agree

there than we do here. But I believe in taking it up and

settling it right now.

Mr. REID. Mr. President, one other reason I will

give for moving to send it there. It is usual and you

will find it in most constitutions, to make a declaration

in the Bill of Rights—that is the way it is—that is the

title of this report, "Declaration of Rights." Here we
have not only a declaration of rights in the first line,

but we have also a statement of fundamental law an-

nounced in the Bill of Rights which properly belongs in

that article which is denominated "Judiciary Depart-

ment." Now in order that it may save the time—that is

the main idea, to save the time of the committee—they

can recommend back what usually goes in this article,

Bill of Rights, and also what part shall be cut out and

put in the Judiciary Department proper, and they can

agree to it there in the Judiciay committee; at least,

we will not come into the convention with a much longer

discussion than we had the other day. But all the gen-

tlemen that want to discuss this are lawyers—we have
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fifteen or twenty of them—and all the lawyers have en-

deavored to come in there and appear before the com-

mittee, and any laymen will be heard afterwards there,

so in order to save the time of the convention on the

discussion, all these matters upon recall to that commit-

tee come back, and when it comes back, it will hardly be

discussed again after they agree on the report. This is

the reason I make the motion.

Mr. SHOUP. Mr. Chairman, if this motion prevails,

and this section is referred to the Judiciary committee,

it will have a contrary effect from what the gentleman

intimates it will have of saving time. The Judiciary

committee have not yet reported the matter assigned to

them, and I do not believe they are any nearer reporting

now than they were three or four days ago, and I

think we had better decide the matter that first arises

in the convention before anything else is referred to it.

Mr. MORGAN. I rise to a point of order. The
motion of the gentleman from Nez Perce is not in order.

I think we cannot refer the article from this committee

to another committee.

The CHAIR. The motion is to report back to the

convention with the recommendation that it be referred

to the committee on Judiciary.

Mr. REID. Yes ; that is the purport of it.

Mr. CLAGGETT. Mr. Chairman. I hope the mo,
tion which has been made by the gentleman from Nez
Perce will not prevail. All these things in the end have
got to come before and be settled by this convention.

And this matter with regard to the preservation of the

trial by jury, with or without any limits whatever, is a

matter that properly belongs in the Bill of Rights. It

has nothing whatever to do with the Judiciary committee
or its duties and constitutes no portion of the Judiciary

Department of the government. And I heartily agree
with what has been said by the gentleman from Custer,

Mr. Shoup, that if it ever goes back in the Judiciary

committee, it will be paralyzed as we are paralyzing
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almost every proposition, on account of having too many
lawyers on that committee. (Laughter and applause).

The CHAIR. Gentlemen will keep order. This

thing of applause in convention does not go down very

well. Are you ready for the question? (Question!

Question!). The question is that when this committee

rise, it report Section 7 back to the convention and

recommend that it be referred to the committee on Ju-

diciary. (Vote). The motion is lost. What is the

pleasure of the committee? I understand that when the

committee of the House adjourned the other day, there

was a motion pending to substitute, I believe it was Mr.

Clark. Will you read the amendment?
SECRETARY reads: "To amend Section 7 by

striking out all after the word 'inviolate* in the first

line."

Mr. MORGAN. I offer the following substitute for

the amendment: To amend Section 7 by inserting after

the word "but" in the first line, the following words:

"the legislature may provide that."

The CHAIR. It is moved and seconded that the

substitute for the original amendment of Section 7 be

adopted.

Mr. MORGAN. The section will read if this amend-

ment is adopted as follows: "Section 7. The right of

trial by jury shall remain inviolate, but the legislature

may provide that in civil cases three-fourths of the jury

may render a verdict." Mr. Chairman, this is an inno-

vation—it is an experiment. If we put it into the funda-

mental law of this state, we put it in a position where

it cannot be changed until we have a new constitutional

convention. If you permit the legislature to pass a law

making this change in the law of this territory, if it

wears well, the people will retain it; if it does not wear

well, they can repeal it. If it is put into the organic

law so that it must be—so that three-fourths of the

jurv may give in all cases a verdict—then we can give it

validity until we get a new constitution. I am opposed

to very radical changes in the laws. It was said here
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when this matter was under discussion the other day

that the legal profession were conservative. Mr. Chair-

man, I believe they ought to be conservative. I believe

it is right to be conservative, and I believe it is necessary

that we should all be conservative in this convention

in order to preserve the rights of the people. The gen-

tleman will understand that I am not opposed to this

provision; I am in favor of adopting it, but adopt it in

such a manner that if it does not work well, we can get

rid of it, but if we put it in the constitution, we must

keep it there. It cannot be changed. We will have

all the benefits of this change if we permit the legisla-

ture to enact it. And therefore I am in favor of this

amendment.

Mr. BEATTY. I would like to know just how the

section will read with that amendment. As I under-

stand it, it will limit the legislature to making it ex-

actly nine.

The CHAIR. Does the gentleman desire it read?

Mr. BEATTY. Yes, Sir.

SECRETARY reads: "The right of trial by jury

shall remain inviolate; but the legislature may provide

that in civil actions three-fourths of the jury may render

a verdict/'

Mr. BEATTY. Mr. Chairman, I would like to ask
the mover of this last amendment if in his opinion it

will require the legislature to make any change, to make
it exactly nine.

Mr. MORGAN. I think so.

Mr. BEATTY. I prefer it in some different shape;
they might want to make it ten.

Mr. MORGAN. Inserting it in the constitution as

it is would confine it to nine, and I did not desire to

change it.

Mr. SHOUP. I hope the amendment will not pre-
vail. There has been a great deal of discussion on this

question, and if the motion is now put, we will be cut off

from answering some of the arguments that the gentle-

men made yesterday or the day before. Now I propose
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and I think this should be in the constitution so that

the legislature cannot change it every two years one

way or the other, just as they see fit. We have tried

the other system for at least twenty-five years. In all

probability we will have the opportunity to amend this

constitution in the next twenty-five years. But I am
willing to try it for at least ten or fifteen years. I hope

the amendment will mot prevail. (Question).

Mr. CLAGGETT. Mr. Chairman, I hope the con-

vention will stand by the report, so far as it is reported

on this subject, of the committee on Bill of Rights. So

far as the application of this theory of the verdict of

nine out of twelve is concerned, in civil cases, it is no

longer an experiment. It was an experiment twenty-

five years ago when it was first adopted in a neighboring

state. It has since then been adopted by the empire

state of the Pacific coast, California. It has been in

force for nearly fifteen years and has worked in the

right direction. For that reason

Mr. REID. May I interrupt the gentleman? I want

to ask him if it was not adopted in '79 in the California

constitution ?

In California it was, but in Nevada it was adopted

in '65. x They never had an opportunity in California2

until '79 to pass upon the question, for they had no con-

vention for the revision of their constitution. As soon

as the people got an opportunity to have a chance at this

thing by revising their constitution, they put it in, and

as stated upon yesterday, it is now in and reported in

the Montana3 constitution and in the Dakota4 con-

stitution, so that it is no longer an experiment as ap-

plied to civil cases. On the question of its application

to criminal cases, it would be an experiment, and I, for

one, would object to putting into the constitution a pro-

vision of this kind with regard to criminal cases, but I

1—Art. 1, Sec. 3, Nevada Const. 1864.
2—Art. 1, Sec. 7, Cal. Const. 1879.
3—Art. 3, Sec. 23, Montana Const. 1889.
4—Art. 6, Sec. 6, South Dakota Const. 1889.
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do propose when this matter is disposed of, to offer an

amendment allowing the legislature to apply it even in

criminal cases short of capital offenses.

Mr. HEYBURN. Mr. Chairman, some gentlemen

seem to have a great deal of confidence in their theories

and in experiments. I believe sometimes it is wise to

try experiments, and I believe in a man having a reas-

onable amount of confidence in his theories, but still it

would seem to me that a conservative course would dic-

tate that we should not go further than proposed by

the gentleman from Bingham county, (Judge MORGAN) ;

that we should not go further than to allow the legis-

lature to make this provision if in their wisdom they see

fit. If the legislature is called upon to act in this mat-

ter, the question will have been before the people and

they will come up to the hall of legislation advised in a

measure of the sentiment of the people. This convention,

of course, is a representative body and presumed to

voice the sentiment of the people in a general way, but

not upon these particular matters, especially matters

which are radical changes upon a system that has pre-

vailed in the territory. It has never been deemed of

sufficient importance by the people of this territory

heretofore, speaking through their legislature, to at-

tempt to change this matter or to express any sentiment

with regard to it. And it is fair to presume that the

matter has not been very seriously considered by the

great mass of the people, so that, if we empower the

legislature, which will express the wishes of the peo-

ple, to do this thng, the people will be free to exercise

their own will in the matter. If we tie them down by
an arbitrary provision in the constitution, that will pre-

vent the legislature from expressing the will of the

people, even though it may be found to be different from
the sentiment they have heard expressed by this con-

vention, we will have done the people an injustice. The
system is too old to be lightly changed. I am not opposed
to putting it within the power of the people to change it,

but I am opposed to a body that was selected here with-
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out amy particular reference to this matter, taking it

in their hands to speak for the whole people on this

subject. Very much has been said about its application

in our neighboring states—in the state of Nevada. I

think if I have not read the times wrongly in Nevada
that it is not a very safe precedent for us to follow in

matters of this kind. The change that was made at

the time of the adoption of the constitution in that

state was not made in response to any demand of the

people, but as the gentleman expressed it on the day

before yesterday when discussing this matter, there had

been a difficulty in securing verdicts in the courts of

that state, and it was to obviate that difficulty. Well,

sometimes it is difficult to secure a verdict because there

are conscientious men on the jury who do not believe

that a verdict should be rendered as a majority believe

it should. I do not propose to reopen the discussion of

that feature of this matter, because the substitute that

is offered by the gentleman from Bingham will obviate

the objection of the gentleman of Shoshone county, as

he urged it—that was suggested by him, and leave it

where it belongs, right with the people. Leave the peo-

ple to do as they see fit, and not tie the matter up so

that neither the people nor the legislature can express

their wish, which may be different from that of this

convention.

Mr. GRAY. I am rather inclined to think, Mr.

Chairman, that it would be better policy for us to adopt

this amendment. As has been said here and argued at

length, it is a radical change. In our system of juries,

and even if it is now in this convention brought fairly

to the views of each, still if our legislators when they

meet would be advised by their constituency of their

desire to have this enactment passed, it would be easy

enough to have it done, and as has been said here, then

when we try it, we can within a reasonable time, should

it prove not to be as expected or as some expect, should

it not prove to be a desirable method of practice, we
certainly can do away with it; but as has been said by



ARTICLE L, SECTION 7 217

the mover of this amendment, if we get it in here and

it does not prove to be a desirable change, we are here

bound by it until we can have another constitution or

an amendment to this, and we can all see how hard it

would be, should it not prove to be what is expected by

some, to get rid of it; and if it is desirable, we want to

keep it, and it is easy enough to keep it then, for it is

or in no sense can be a political question, and if once

tried and proved desirable, I know we could keep it by

a legislative enactment.

Mr. SHOUP. I have listened very quietly to the

gentlemen offering amendments to the Bill of Rights. I

have made no strenuous objection to it so far because I

believe that the amendments that have already been

adopted are of very little importance. I do not consider

that they have added any strength to the section or

that they have taken anything from it. Yet I believe the

gentlemen offered them in good faith, believing that

they are necessary. I do not believe they felt like the

venerable lady that went out after the British soldier

with a broom, who said she only wanted the pleasure of

showing whch side she was on—she had not expected to

do any good or any harm. I don't think they offered

them with any such object. Now, the gentleman from
Nez Perce, Mr. Reid, when he offered his first amend-
ment to this section, displayed great diplomatic skill,

for I believe that the majority of the members of this

convention believe that Mr. Reid was friendly to the

section taken as a whole, but merely wished to make
some amendment that perhaps would make it a little

more practical or sound a little better, but would not

vitally affect the whole amendment. But it did destroy

all the utility there was in the amendment. It took the

very life-blood out of it, for we all know that the

wrongs we are trying to correct by this amendment
could never be corrected if the gentleman's amendment
prevailed. But the amendment of the gentleman from
Shoshone placed the question squarely before the con-

vention. There can be no question as to its intention
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and purpose to annihilate the entire section. Now the

gentlemen have come to the conclusion that their amend-
ment is going to be voted down and they come in now
with another amendment to say, "Why, we don't know
just how this section is going to work. Perhaps we
had better leave it to the legislature; let them change it

around one way or another as they see fit; or perhaps

have a majority two years and then three-fourths the

next two years, or something of that kind." Now, I

don't think there is any danger in incorporating this

section in the constitution just as it is embodied by

the committee. The committee gave this section, with

but one exception, more attention than any other section

in the entire report and they were unanimous in report-

ing it to the convention as it now appears. The committee

does not represent that the report is by any means
perfect, for we shall offer an amendment or two our-

selves before we are through, but we do represent and

believe that it is as nearly perfect as any section will

be that will probably be adopted by this convention.

Now as regards this question of leaving it to the

legislature. Is it probable that we will have a legisla-

ture in this territory for the next twenty years that will

be superior to this body? Have we had a legislature

yet in this territory that could in any way compare with

it? The territory has never been represented as it is

represented here today, and the reason why this should

be in our constitution is so plain that I believe every

business man upon this floor, notwithstanding what

Judge Claggett said yesterday—that the majority of the

lawyers themselves will vote for it and vote down this

amendment. The gentleman made a great many allu-

sions to things past—seemed to have a great deal of

veneration for the old landmarks. Why, gentlemen, it

would not surprise me to see them before this conven-

tion adjourns, defend the torture rack of the Spanish

Inquisition. Now they have called our attention to

this, that it has been in vogue in England a long time

and that it has done so much good there. Is that any reas-
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on why we should accept it without challenge? For let

us remember that all the time this jury system has been

in force in England, Parliament has had the damnable

power of taking a man's life and confiscating his estate

without accusation or trial. Gentlemen, it does not

necesarily follow that because a thing is English that

it is not susceptible of reform or amendment.
inow the allusions the gentlemen have made have

been almost entirely to criminal matters. The com-

mittee did not propose to make any changes as regards

criminal matters. They only referred it to civil mat-

ters entirely, or to business matters I care nothing for all

tnese platitudes at all; they are not speaking to the

question, but I do not believe in the whole history of

disputation we have heard or read of such lengthy and
eloquent arguments being made that so little referred

to the question under discussion. Let us suppose a

case. Let us bring it right down to a business proposi-

tion. We will suppose that for some reason the machin-

ery oi the courts is not in operation. You have a dis-

pute with your neighbor about a piece of property or

you have an account with him of long standing and are

not able to settle. You have repeatedly met and tried

to settle the difficulties between you and are finally

forced to come to the conclusion you can never agree.

Some friend says, I would advise you to select three of

your neighbors—good men—and let them select twelve

of your peers and neighbors who have no business con-

nection with you whatever and are honorable, law-abid-

ing citizens and let these twelve men take your case

into consideration; let them allow you to appear before

them with counsel and witnesses. They will consider all

that you have said and after giving the matter due con-

sideration, then let three-fourths of them decide the

case. Now, wouldn't any fair-minded or sensible busi-

ness man that wanted to do what was right agree to

such a proposition? But if a man was dishonest and
wanted to take advantage of his neighbor, he would say,

"No, sir. I want the whole twelve to decide this thing."
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The gentleman yesterday said a great deal about the

jury system being intended to support the weak against

the strong.

The CHAIR. I desire to state to the gentleman,

we will have to have some regard for the motion that

prevailed this morning on the ten-minute rule.

Mr. SHOUP. Has the ten minutes expired?

The CHAIR. Yes, sir.

Mr. REID. One moment—I am glad to hear from

the gentleman from Custer. I will admit those of us

who addressed this convention on this question may not

have the wisdom that may have incited the committee

when they brought in this Bill of Rights, and we did ap-

proach it with diffidence and so expressed ourselves.

I will admit further, so far as he was concerned, that

my remarks may have been misapprehended, but I will

not admit it to the two distinguished gentlemen who
addressed the committee before him. I have never

listened or read in any books on the question of the jury

system, remarks that were more interesting and more
to the point than especially those from the distinguished

gentleman who opposed the position which we took.

But I will say further, Mr. President, that any allusion

we made to the origin of this system or to the jurispru-

dence by which it has been governed, was at least cor-

rect as a statement of history and fact. The gentleman

argues this question and states that the jury system had

its origin in England and forgets that even in the Dicas-

teria of Athens this system prevailed.

Mr. SHOUP. Allow me to correct the gentleman.

I said the gentleman referred to it as being so long in

vogue in England.

Mr. REID. It was in vogue in England, and not

only there, but 'way back even to the time Cadmus in-

vented letters, almost; because in Athens we had it; we
had it in the Comitia of Rome, by the Dane, through the

Scandanavian the system has been improved as ex-

perience and use suggested it, thence on down, all

through the nations, before the Conqueror came to Eng-
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land; Edward the Third had it—in the states of Ger-

many they had it; our American colonies inherited that

great system of jurisprudence which the old world had

adopted and which remained unchanged even when the

people of the United States at fifteen different times

amended their constitution. Today you cannot go into a

federal court and try a case with a jury of less than

twelve, because the hand that traced that constitution

and the men who adopted it—that instrument which

the people praise on every Fourth of July—says trial

by jury shall remain inviolate; so you cannot try a

case in the federal court with less than twelve unless

you amend the constitution of the United States. The
gentlemen have said here, and also asserted in the com-

mittee that when this system was established, their

important cases would no longer go to the federal jury

and federal courts, as they go in other states. But the

system of jurisprudence in federal courts is better than

it is in any state court, as I have tried by experience,

and they will have to carry their important cases there,

so that in this territory you will have one system of

jurisprudence, but in these jury cases, when you have
any juries, in the mining cases, for instance, they will

have to be tried, I believe, by this very same procedure

you are trying to get rid of. I say, and the gentlemen
admit, that the amendment I first offered would seem
to make no objectionable alteration. I take it that the

members of this convention are intelligent. My original

amendment was, "by consent of the parties.
,, That

not necessary, inasmuch as the act of the legisla-

ture could have provided that, as I stated to the con-

vention, the parties might agree to it. The gentleman's
amendment just simply struck out all that and left it

right where my amendment would.

I thought there was a disposition here to adopt a

compromise. I think the amendment of the gentleman
from Bingham properly leaves it to the legislature. We
did not discuss it when we were elected to come here.

We have never had any discussion of it in this territory,
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as well remarked by the gentleman. Now when we
go back to our constituents and when we place before

them this constitution for adoption, this great question,

this great principle of constitutional liberty will come

up. For when you submit this constitution to them and

discuss it before them, this question comes up, this inno-

vation, this departure from the principles laid down by

our fathers and preserved in the constitution of the

United States. Let that issue be made when they send

their representatives to the legislature; let that be made
an issue in the campaign; then let them change it, and

if it does not wear well, send another set of representa-

tives and let them repeal it. But when you put it in the

fundamental law, it is unalterable until you call this

constitutional convention together again. I think it is

by discussion and debate that we arrive at the best

method of putting this matter before the people.

Mr. BEATTY. Mr. Chairman, I am in favor, if we
have a constitution, of putting something in it or leave

it blank. Now the amendment of the member from

Bingham amounts to nothing. It simply leaves it where

it would be if we had nothing upon this subject. It

leaves it, in my opinion, to the legislature. My opinion

is that if we leave that section entirely out, it would still

be left to the legislature. In other words, the amend-
ment amounts to this—a sort of suggestion to the legis-

lature what they ought to do. Now I am not in favor

of a constitution of that kind. I understand the aim of

the constitution is that we shall say there what we
mean—that we shall not drop any suggestions to the

legislature what they may or ought to do, but say what
they are and what they are not to do. That is my idea

of the constitution. Now with that view, I ask what is

the validity, of what force is the amendment proposed

by the gentleman of Bingham? Simply none at all, in

my opinion. If that is the sentiment of this convention,

this amendment should be adopted. This amendment
would be to strike the section out entirely and leave it

to the legislature, for that is what it amounts to. But,
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Mr. Chairman, I go further than that. I did not intend

when this question came up to take any part in this de-

bate, but my worthy friend from Shoshone intimated or

insinuated that the members probably are in favor of

this question. Well, I am, for one, not informed upon

it, but I have an opinion and I seldom have opinions that

I am afraid to express. I have the opinion that this is

not exactly an innovation as has been said here. It is

a matter which has been tried and successfully tried, and

I am in favor of engrafting it in the constitution so that

the legislatures cannot tamper with it from time to

time—make it one session one thing and the next ses-

sion another thing. I believe that principle has been

so thoroughly tried that we are safe in adopting it. I

am in favor of saying in this constitution that in civil

cases the verdict of the jury shall be by nine men, or

that the agreement of nine men shall constitute the ver-

dict. Now, Mr. President, about the only argument I

have so far heard against this position is simply the

fact that this system has existed for a great many hun-

dred years; that it existed in England a hundred or

two hundred years ago ; that we have lived and prospered

under it and therefore you must never change it. Mr.

President, I do not concur that because a thing is old

and venerable that therefore it is right. If our fore-

fathers lived in log cabins, that is no reason why we
should not live in palatial homes; or if our ancestors

a great many hundred years ago, as naturalists tell us,

were monkeys, that is no reason why we should persist

in being monkeys still. If we can be men, if we can
improve upon the past, I am in favor of doing it, and
this question has been tried; it has been found success-

ful.

Now I know my time is short, Mr. Chairman, and I

shall not go into the merits of the case, for I haven't
the time, but I want to say right here, gentlemen, that
this is a matter that is of more interest to the layman,
to the business men of the country than it is to the
lawyers. It is the lawyers who benefit by this heathen-
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ish system. It is by this system that we have repeated

trials and new trials, because juries often fail to agree.

Now then, that is an advantage to the lawyers. It is

the people who have the litigation who are benefited

by this change, because you get verdicts, and as has

been before remarked, the first impulse of the jury is

most likely to be the right one. Now gentlemen, con-

sider a moment that this is not a matter of interest to

attorneys to have this system engrafted. I say it is a

matter of special interest to the laymen, to the men who
have a case in court, to the men who have to pay the

attorneys' fees, who have to pay the costs of litigation;

but there are many reasons I might adduce why I think

this system should be engrafted. I presume my time is

up.

The CHAIR. The gentleman has three minutes yet.

Mr. BEATTY. Then I desire to say in those three

minutes that I do not believe this is a matter that the

people will oppose. A great deal has been said here by

different gentlemen that we are taking away a right

of the people—a right which the people desire. If I

thought, Mr. President, that the people did not want
this change, and we were not satisfied it was for their

interest to have this change, I would not advocate

it, but I believe the people—and I believe from my con-

versation with them from time to time, from the ex-

pression of their opinions, they are all tired of the jury

system as we have it. The jury system is a good one if

properly protected, but I tell you, sir, if we allow it to

degenerate as it has, if we allow justice to be delayed as

it has been by the jury trials, the jury system will go

down. It is the common remark of all the people that

the trial by jury is an unsafe thing. Now I am con-

vinced that it is not the lawyers who are interested in

this, it is the mass of the people who want the change,

and I believe nine-tenths of the people of Idaho terri-

tory will vote to engraft just such a provision as this

in the constitution, and I hope, therefore, that the re-

port of the committee upon this section will be sustained.
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Mr. GRAY. We have departed considerably from

the main question. The question is : Shall we allow the

people, through the legislature, to recommend the pas-

sage of a law like this, or shall we engraft it where we
have got to endure it, let it be good or bad. The gen-

tleman from Alturas would seem to think that we must

put it there. My idea of the constitution is not that the

constitutional convention shall engraft all the laws in the

constitution.

Mr. BEATTY. Let me ask you a question.

The CHAIR. Does the gentleman give way?
Mr. GRAY. Yes, sir.

Mr. BEATTY. Let me ask you, Judge Gray, what

is the necessity of putting in these directions to the leg-

islature as to what they may do? If you simply want to

leave it to them, why not leave it entirely and make no

reference to it?

Mr. GRAY. Within the Bill of Rights there are a

dozen things that are not yet left entirely to the legis-

lature, and the only thing we want a Bill of Rights for

is a little admonishment to them. It is nothing more
than that. It is contained in all constitutions and as a

general thing it might just as well be left out. But
the idea is, it is to give them permission and fix it as

to what and how much a legislature should do; if not,

then I say, let us do away with legislatures and let

constitutional conventions that meet for that one pur-

pose to do all work of that kind. I am sorry I am inter-

fering with the measure or the section of the chairman
of the committee which reported upon this bill, but I

am not saying that I am opposed to the proposition at

all; I am not saying I am opposed to the trial of it, for

I am certainly not; but I am opposed that you shall

engraft it in this constitution in such a manner that we
must endure it, even after trial, and suffer under it

until we can get rid of it—several years, perhaps, before

we can do it. And as I say, if it is good, we can keep
it

; but the idea that we must enact a code of laws here

—

if that is what we have come for, I have certainly mis-
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taken the position to which I have been called to repre-

sent the people here. We came here, I supposed, to

draft a constitution; that is, to make general rules and

general laws; that is, to give general directions and lay

a foundation that is broad enough for legislative en-

actment, and when the legislative enactments are en-

acted from that, that they may be changed from time to

time. Do not circumscribe them by this constitution that

we are now attempting to frame. There is no reason, I

say, Mr. Chairman—and if there is reason in this, we
might just as well say how the sheriff shall serve a

paper; how an attachment shall be issued, how they

shall be served and how executions and judgments be

enforced, and we might as well, gentlemen, not leave

that to the legislature, because, as the gentleman from

Custer would say, you can't get such a body of men as

this. I will chance it, then, that we will get from the

people sent here—I will chance it that they will enact

such laws as are beneficial today. I hope the amendment
will pass.

Mr. HAGAN. Mr. Chairman, I am opposed to any

interference with this section, so far as I have read it,

as it stands. It is a singular fact that in the arguments

of the gentlemen in favor of the retention of a jury of

twelve that not one single reason has yet been given by

any of them why a jury should remain twelve. Not one

reason has been given. The reason of the opposition to

the change is only based upon the ground of its antiquity.

Now let us consider this in the light of the fact that we
are seeking to change a rule for some reason. There

is no sacredness that hangs around or that hedges itself

around a jury of twelve, any more than a jury of twenty

or twenty-five. If there are reasons why a unanimous

verdict of twelve should be given, let us hear them. Is

there a constitutional right? Only the right of trial by

jury. We have been referred to the fact of the English

jury. We have no jury system as it exists in England,

only in one respect, and that was the reference the gen-

tleman unfortunately made to the practice in the United
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States courts. There, sir, he says that he took his im-

portant cases; when the Judge upon the bench can do

that to which he refers—instruct the jury to arise, and

tell them what to decide or tell them how to find their

verdict—that is not a trial by jury. We have in the

United States practically kept, I say, (the gentleman is

correct about it) many of the old abrogated features of the

common law jury, which I do not propose, so far as I

am concerned, will be contained in the constitution of

this state. But no reasons have been given why the

system of twelve as it has grown up around us should

be retained and that the unanimous verdict should be the

rule. But they argue that it is old. Coming back to

the same proposition upon which the friends of this

measure stand, and that is that three-fourths should

render a verdict and that trial by jury should be invio-

late, and we meet them on that proposition and agree

with them. It would be useless to put that word in

because the right of trial by jury is guaranteed by a

constitution that is higher than the one which we shall

make, and upon which we cannot infringe. But the

reason is this: That the friends of this measure be-

lieve that we observe in our every-day practice as law-

yers—and merchants and business men have no doubt

observed more keenly, that it is not as has been claimed

by the honorable gentlemen upon the other side, a pro-

tection of the weak; but it is used, Sir, as a measure
to oppress the weak. Why, Sir, if the weak is in litiga-

tion against the strong, how usual it is for the strong

one to get one man out of the twelve. But I believe that

in the ordinary twelve jurymen, when you have it so

that three-fourths may render a verdict, there is no man
rich enough to buy one-half of an American jury. They
are too numerous. And the poor man and the weak
woman in the courts say, "You may oppress me by get-

ting one, but you cannot rob me of the nine; under the

present system you may rob me of one, but leave me
eleven, and hang the jury and there is no trial. I am
oppressed; T am in litigation, and the expenses are
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heaped upon me until I wish I was out of court and

give you all for which I am contending. " I have seen

that too often, Sir. I have seen it too often, where men
save themselves in cases by being able to hang the jury

by getting one man. I want that man, if he is in the

business of hanging juries, to be compelled to get four,

and I don't believe they can do it. I believe the ends

substantially of justice will be meted out to litigants,

and that is the only reason why I advocate this in civil

cases. Because my observation teaches me that I ought

to give this law to the people, in its organic sense, too,

and not tell the people to go to the legislature and ask

them. But what is the use to tell the legslature that

they can do this in the future? The constitution we
are making is mandatory and prohibitory. We will

compel them to observe, as we do in this Bill of Rights,

the inalienable rights we give them. Legislatures can-

not take it away. Nor do we propose, nor do I propose,

so far as I am concerned, to consent and allow legislative

bodies to pass upon something I consider of such vast

importance to the people that it should be engrafted in

the organic law of the land.

Now the English judges have their juries; at the

same time they can compel a verdict. They have a

right, when a man is tried for his life or liberty, to tell

them how to decide. Of course, he can't make them,

but we know how they operate. We haven't it here.

The judge has no right here to instruct a jury how to

decide. He instructs them upon the law and lets the

facts stay with them. The facts being with them, I

think in civil cases that the jury should have the right

—

three-fourths of them—to determine between man and

man the rights at issue, their property rights, the rights

of every-day litigation, so that litigation can go on, if

men want to litigate, and be decided. We have the

course of the wheels of justice in this territory, it ap-

pears, clogged. We have the calendars over-burdened

with cases, most of which are jury cases, because our

very code provides we shall have trial by jury in all
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law cases, and those law cases, my experience has been,

can be treated more promptly, equally as successfully

and equally productive of justice to the parties by hav-

ing three-fourths of that jury decide the cases. I am
not in love with any part of the system—the jury sys-

tem; I am not in love with the system that has come

down to me from hoary antiquity, that would allow a

peer or a baron of England to shoot down a man and

then upon a trial by his peers be secure, at the same time

living under a law that would brand a starving woman
for stealing a loaf of bread to give to her children. I

don't believe in these old antiquities—I don't believe

much in the old hoary antiquities of common law, either.

I know that the right of trial by jury, for habeas corpus,

was wrung from an unwilling king away back on the

Plains of Runnymede. I know the kings of England

have been trying ever since to thwart the will of the

people as far as they can, so far as liberty under the

constitution is concerned. I do not believe in this sys-

tem which was a portion of that system that caused

our forefathers to rebel, as is the case with a good

many other landmarks hoary antiquity brought down
to us. Many are the crimes under the guise of common
law that were perpetrated upon a people that were help-

less under the rules of its necessities. Nor is this the

reason that I am against the twelve; but my only reason

is that my experience has taught me that justice would
be meted out more unerringly, more promptly and in a

better manner in civil cases if two-thirds of the jury

should decide the issues and render their verdict on that

vote.

Mr. POE. When we say "The right of trial by
jury shall be held inviolate," I take it that we mean
something, and that is that every person whose life,

liberty and property are about to be taken away from
him, before that is done, he shall be entitled to a trial

by jury. Now what is a trial by jury, is the question,

under the constitution of the United States and the pre-

cedents that we have—is what this convention is to de-
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xermine. I am not like the gentleman who has just ad-

dressed you; I have a great deal of respect for the

wisdom of our fathers, but I think in the consideration

of this matter that we ought to give some consideration

in relation to that matter, and should here consider what
was intended by the framers of the constitution of the

United States when they said that every person should

be entitled to a trial by jury. Now, the only way we
can determine that and as to what the very spirit and

letter was, is to see what their practice has been under

that law. We find that the jury trial is a system hoary

with age. Mr. Claggett referred to the fact that at

one time it was composed of 23 men; that a bare ma-
jority was all that was required to render a verdict.

Now the gentleman will at once see that that was a

cumbersome body and larger than was necessary, but

that notwithstanding the largeness of that body it

could be agreed that the majority should consist of

twelve men all the time. It required twelve to make a

majority of that jury as it then existed, and in the wis-

dom of our fathers they saw proper to do away with the

surplusage of eleven, and leave to twelve intelligent men
the decision of the question before the court, and there-

fore they adopted the number of twelve under the old com-

mon law. So it came down to you under their practice;

that system of jurisprudence was adopted in the United

States; the common law of England was the law of the

land. We knew no other law, and under that law all of

our proceedings were had. We were governed by that

law, and even today, by the statute of this territory, in

the absence of any legislation upon any particular ques-

tion, the legislature has declared that the common law of

England is today the law of the land.

Mr. HAGAN. Will the gentleman allow me to ask

him a question?

Mr. POE. Yes.

Mr. HAGAN. I understood the gentleman to say

that the United States statutes fixed the jury at twelve.

Mr. POE. No sir, I never said it
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Mr. HAGAN. What law then did?

Mr. POE. The law of custom and the common law,

and the practice of the people under that law. We find

that under the practice of every state, or nearly so, until

within a few years, the rule has been that when a man
demanded a jury, it was considered a right that he had

to a jury trial by twelve men. I say that that was the

spirit and intention of the framers of the constitution

of the United States, when they said that every man
whose life, liberty or property was to be interfered with

or taken away from him—before that could be done he

should be entitled to a trial by jury. I say that having

adopted twelve as the number which constituted a jury,

that therefore by custom, by long-continued acquiescence,

they intended that the jury should be composed of twelve

men. Now I do not desire to take up the time of this

convention at any length, but I cannot conceive of any

reason why the gentlemen who are in favor of this inno-

vation, who are in favor of this change—they say they

are here to represent the people, that the people are

the rulers of the country, and that they are ready to bow
to whatever the people may demand. Now they do

not come here with any instruction. They come here

simply for the purpose of framing a constitution that

is republican in form, and putting the necessary safe-

guards around it so as to give it the proper force and ef-

fect. They come here not to make an innovation ; they come
here to make that kind of a constitution and no other,

not to make a change; and I say if the gentlemen are

sincere as to the matter, in their expression of willing-

ness to leave this to the people, then let them simply

say that the legislature shall, as this amendment directs,

have the power at any time to declare that in civil cases

a jury shall be a less number than twelve. We will go
before the people with that slight innovation, and we
will say to them: "Gentlemen, elect your men upon
that issue; if you want that change made, make it

when you go to the legislature; if you do not want it

made, then instruct us; but we will not engraft it into
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the constitution. I say it is nothing but right and it is

nothing but just; if the system is good then we can re-

tain it for a time; if it is bad we have an opportunity

to change it. It will require a long time, trouble and
expense to hold another constitutional convention or an

election for the purpose of changing the constitution

itself.

I have a great deal of regard for the wisdom of

the past, notwithstanding the remarks of the gentleman

to the contrary. When I behold the wisdom that has

been manifested by our statesmen of the past I bow
with humble reverence to that wisdom. But I am not

one of those who is of the opinion that the world is

growing physically weaker but mentally stronger. I

find giants in the days of the past that equal anything

I find in the days of the present. And I say that we
should not with lightness pass over or by that wisdom
that has been displayed in the past. I will wind up by

saying that we should not be ashamed today of what

our fathers have done, nor to tread the paths our

fathers have trod.

Question.

Mr. MORGAN. I will not take the time of the con-

vention but a few minutes. I wish to say this: That

Nevada has been held up to us as having adopted this

system. I have only to say that since she adopted this

system she has run down until she is so weak that she

cannot stand alone. She has been trying for four years

to steal a large part of this territory to

Mr. CLAGGETT. Does the gentleman claim that

she has run down because of this system?

Mr. MORGAN. I don't know (Laughter), I don't

know, Mr. Chairman, whether she has run down because

of this system or not, but I know this, that since she has

adopted this system she has run down until she has only

ten thousand voters, and has been trying for four years

to steal two-thirds of this territory. Now she is not

able to stand alone, and has not population today suffi-

cient to make half a state. If she were a territory
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she could not be admitted. They point us to the Cali-

fornia constitution that was adopted by the Dennis

Kearney and sand-lot fools. Mr. Chairman, I don't

want to follow the lead of such constitutions as those

nor such men as those. They tell us there is a differ-

ence, that the laymen ought to be in favor of this. Mr.

Chairman, this convention don't know any difference be-

tween the interests of laymen and the interests of law-

yers; we all have interests to protect. If we submit to

one innovation today, we may have another proposed

tomorrow. For myself, gentlemen, I think we ought to

be careful. I think we ought to be careful and not throw

away the old landmarks that have come down to us.

They tell us we should not keep these things because

they are old. Why is it that we have this library, Sir,

here in this building? Simply that we may have the

crystalized genius of the past, of the greatest men the

world has ever produced, before us, so that we can fol-

low in the precedents they have laid down for us. It is

safe to follow precedents that are good. I hope

gentlemen, inasmuch as you have everything we want
or any of us stand for in this amendment—I hope it

will be adopted, to leave it to the legislature to provide

that a three-fourths verdict may be received. Gentle-

men, I thank you.

Mr. AINSLIE. I move thtat the committee rise,

report progress and ask leave to sit again. (Seconded).

Motion is put and declared lost.

Cries of "Question!"

Mr. REID. I want to give notice that I desire to

call the ayes and nays in the convention on this amend-
ment.

The CHAIR. You can give notice there, but we can-

not entertain any notice here.

Mr. REID. Notice has got to be given, unless you
want to be cut off.

The CHAIR. Perhaps it has, but I am no parlia-

mentarian. (Laughter).

SECRETARY reads Morgan's amendment: "To
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amend Sec. 7 by inserting after the word "but" in the

first line the following words: 'the legislature may pro-

vide that/ so as to read, 'The right of trial by jury shall

remain inviolate, but the legislature may provide that

in civil cases three-fourths of the jury may render a ver-

dict/
"

Cries of "Question!" (Vote.)

The CHAIR. The noes have it. (Cries of "Divis-

ion!"). A division is called for. (Rising vote). Eleven

in the affirmative. Those opposed rise. The motion is

lost.

Mr. CLAGGETT. Mr. Chairman, I move that the

committee do now take a recess until two o'clock.

The CHAIR. The motion is out of order, unless put

that the committee rise.

Mr. CLAGGETT. That the committee now rise and

take a recess.

The CHAIR. The house does rise if the committee

goes into convention.

Mr. CLAGGETT. Any way to make it.

The CHAIR. (Vote). The ayes have it. The com
mittee will now rise.

CONVENTION IN SESSION.

Mr. PRESIDENT in the chair.

Mr. MAYHEW. Mr. President, the committee of

the Whole having had under consideration the Bill of

Rights, hereby reports progress and asks leave to sit

again.

The CHAIR. The motion is, shall the committee be

given leave to sit again. (Vote). It is carried.

A MEMBER. I move a recess until three o'clock.

(Calls of "Two o'clock.")

A MEMBER. I move an amendment to two o'clock.

(Seconded).

Mr. HARRIS. I move to amend that by making it

half past two.

The CHAIR. (Vote). The chair is in doubt. All

those in favor of taking a recess until half past two

will rise.



ARTICLE I., SECTION 7 235

The SECRETARY. Thirty-eight, Mr. President.

The CHAIR. Gentlemen, the motion prevails; the

convention takes a recess until 2:30.

AFTERNOON SESSION.

Convention called to order at half past two by the

president.

The CHAIR. What is the pleasure of the conven-

tion ?

Mr. HARRIS. I move that the convention go into

committee of the Whole for the purpose of further con-

sidering the Bill of Rights. (Seconded).

Mr. BEATTY. I suggest that the motion be ex-

tended also to any other reports that have been made,

if we get through the Bill of Rights.

Mr. HAGAN. In the general order.

The CHAIR. For the purpose of considering the

general orders upon the calendar. (Motion put and

carried)

.

The CHAIR. Will the gentleman from Shoshone

take the chair?

COMMITTEE OF THE WHOLE IN SESSION.

Mr. MAYHEW in the chair.

Article I., Section 7.

Mr. CLAGGETT. Mr. Chairman, I offer the fol-

lowing amendment to Section 7.

SECRETARY reads: Insert after word "verdict" in

the second line of Section 7, the following: "And the

legislature may provide that in all criminal actions, ex-

cept for capital offenses, five-sixths of the jury may ren-

der a verdict."

Mr. BEATTY. I second the motion, Mr. Chairman.
Mr. CLAGGETT. Mr. Chairman, I do not propose

to add much to what has been said in this discussion

with regard to civil cases in this connection. The reason

which moved the consideration of the convention by
so large a vote to leave this clause with reference to a

verdict of three-fourths in civil cases, I take it applies

with equal if not greater force to criminal actions.

Nevertheless, I would have been unwilling, inasmuch as
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this matter has never been tried, although my own
judgment as to how it will operate is entirely clear—

I

would be unwilling to incorporate in the constitution as

a part of the organic law of the state a compulsory pro-

vision to this effect, and therefore in offering this amend-

ment, I have limited it to the discretion of the legis-

lature. And limited it also to ordinary cases of mis-

demeanor and felony, excluding from the operation of

it, and placing it beyond the control of the legislature

itself—only capital cases where the punishment is

death. We all know as a matter of public history that

it is upon the criminal side of our courts where the

administration of the law as a rule is the most defect-

ive—where justice is most uncertain, not only as against

the party charged with crime, but also in his favor very

frequently. We all are aware of cases within our own
knowledge where men who clearly had committed no-

crime whatever have been reduced to poverty by having

one or more jurors drawn upon the panel which tried

them, who would insist upon hanging the jury in favor

of guilt, out of some personal spite either to the de-

fendant himself or to some particular cause which he

represents, or to some particular party to which he

belongs or order of which he is a member. Generally,

however, the difficulty arises in consequence of the

hanging of the jury by one or two (scarcely ever by

three) for improper motives where there has been some

kind of influence bought to bear. The law, out of

tenderness to liberty and life, gives to the accused

double the number of peremptory challenges it gives to

the prosecution. No one finds fault with that. It also

gives to him the benefit of every presumption arising

upon the facts of the case with reference to a reason-

able doubt—not only with reference to 'a reasonable

doubt as applied to the entire case, but with reference

to reasonable doubt upon any one fact which is neces-

sary as a link in the chain of evidence to secure con-

viction. And many advantages upon the introduction

of evidence are given to the defendant in case of wrong
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interpretation of the law by the court, resulting in

judgment of acquittal. Nevertheless, although the

court may have compelled a particular construction of

the law (I prefer to use that term) nevertheless, when
once the verdict of acquittal has been rendered, he

may not again be placed in jeopardy of life or limb or

liberty. I might enumerate here a dozen other advan-

tages which the criminal or alleged criminal has, and

if on top of that you give him the further advantage,

if you double the number of peremptory challenges al-

lowed to him over and above the prosecution, you give

to the defendant such a series of advantages as prac-

tically to destroy the administration of justice. For
that reason I think repeatedly juries will be hung by

one juror or by two jurors, and then comes a second

trial and an enormous expense to the treasury, the

same result nearly always following the prosecution

where the man placed upon trial is a prominent man
or one who has a large number of friends or one who
can largely influence public opinion, either through the

press in or any other way. And on a third trial and
a hung jury, the practice almost having the force and
effect of law, is that the district attorney must enter a

nolle pros and dismiss the prosecution, and yet, counting

all these jury trials, there may not have been one atom of

doubt as to the question of the man's guilt, not seldom

wearing out the state by reason of these repeated trials

and repeated failures. Not for the purpose of calling at-

tention to the necessity of something of this kind being

done, because that matter of necessity is known to all,

and not because there is anything new in the whole
matter which I shall read to the convention, because

daily when you take up your public prints over all parts

of the United States, you see the same thing—there is

nothing new about it, but for one other purpose which I

will disclose hereafter, I will read the following extract

taken from the Shoshone county newspaper which takes

it from a Portland, Oregon, paper. The Portland pa-
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pers are giving the jury system as it now stands severe

blows because justice was thwarted in the Olds case by

the usual insignificant minority. The Portland Journal

of Commerce comments as follows:

"The non-conviction of Olds for the gory murder of

one of his gambling fraternity, after the most con-

vincing evidence on the part of the prosecution, has

caused many to question the motives which prevented

the minority of the jury from securing justice for the

foul crime. It is suggested that the system requiring

unanimous verdict of the jurors be suspended for the

more sensible method—the Scotch method—a majority

alone being necessary to decide a trial. If this quali-

fication were adopted, so many re-trials would not take

place, corruption would not so easily influence jurors

without conscience. The Olds trial has set many re-

spectable men pondering over the laxity that exists in

some branches of our municipal government, and the

sooner reform sets in, the better."

I have read that extract, Mr. Chairman, not for the

purpose of, as I said before, pointing out an exceptional

case at all, because these cases are so common, happen-

ing so every day, and the newspapers are so filthy that

our ears have become so accustomed to them that it

makes no impression upon us any more. But for the

purpose of calling attention to the fact which is here

specified and which was omitted to be spoken of upon

the debates on this question when it was up before.

In Scotland where the administration of justice 13 as

good as can be found anywhere upon the face of the

earth, even in capital cases the majority of the jury

decide. This idea with regard to the sanctity of the

trial by jury is the old English system. They have

never had it in Scotland. Scotch law still prevails as

it existed at the time of the final union of Scotland

with the British crown in the reign of James the First

wherein the bare majority decides, but to show the sa-

gacity of the Scotch law, they provide not only for a

verdict of guilty or not guilty, but they have a third
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verdict which ought to be incorporated in the statutes

of every state, and that is a verdict of "not proven."

If the man is shown to be innocent, he goes entirely ac-

quitted of any moral blame; if he is guilty, he is pun-

ished; but if in consequence of checks of the law in any

way or the failure to produce legal evidence, although

there may be a moral certainty of his guilt, he is not

allowed to go out in the community and say, "I have had
this accusation swept entirely away from me," but he

stands there with the stigma attached upon him. To
cover a case of that kind they have another species of

procedure by which in case of subsequently discovered

evidence that taint may be removed upon application

of the party upon whom it has been left. This is

what I call the most advanced system known anywhere
*~ng civilized men in which the institution of the

trial by jury has been preserved. I do not in this

amendment ask to have a majority. I would be un-

willing myself to do so. I wish to make haste and pro-

gress. We each wish to do it slowly, safely and secure-

ly. I don't want to stand still and do nothing; neither

do I want to run too fast. I want to put it in the power
of the legislature in cases non-capital to require or to

provide that a verdict of five-sixths or ten-twelfths

may be sufficient either to convict or to acquit.

Mr. HAGAN. While I am in favor, Sir, in civil

actions of allowing three-fourths of the jury to settle

questions at issue, I am not prepared to say that the

liberty of a party shall be jeopardized by a vote of

five-sixths or three-fourths of any jury. It is a ques-

tion most serious, and I have my doubts about the

power of this convention to put this in the constitution.

It has never been denied under the constitution of the

United States and in a capital offense or offense where
the punishment is imprisonment for life, that you can-

not take away from the party the unanimous verdict of

the jury. And I oppose this amendment for the same
reason that I am in favor of a three-fourths rule in

civil cases, and I appeal to the convention for the same
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reason—I appeal upon the ground of the weak against

the strong. I appeal in the face of the fact that in civil

cases we can protect the weak against the strong by

a three-fourths verdict, but in criminal cases we cannot

protect the weak against prosecution unless by unani-

mous verdict. Every man who is arraigned under this

amendment for a crime the punishment of which is

imprisonment for life, which is worse than death—five-

sixths of the jury or less than the whole number can

consign that man to imprisonment for life. I do not

believe in a criminal case we should touch one single

hair of his head, around whom the safeguards -of the

constitution have always been placed—that he should be

convicted without a unanimous verdict of his country-

men. I draw the line when it comes to criminal prose-

cution. The state has so many challenges—every state

gives to the defendant challenges, but he cannot be pro-

tected except by unanimous verdict. For the same reason

that I am in favor unqualifiedly of a clause in this consti-

tution allowing three-fourths in civil cases to protect the

weak against the strong, for that very reason I am in

favor of unanimous verdict in criminal cases. I do not

propose that the prosecution against the weak, defense-

less man shall be heard in any court without every

safeguard which the constitution can give him being

thrown around him. I do not go upon the question of

antiquity or anything of that kind, but upon the broad

proposition that it is the policy of the law, the policy

of each jury to whom that question is submitted, that

they as a jury in a body unanimously shall determine

this man's guilt or innocence. Under this amendment
you can consign a man to the penitentiary for life for

murder in the second degree—consign him with five-

sixths of the jury on any prosecution. It will apply all

the way down to criminal offenses. I wish this after-

noon, so far as I am concerned, to draw the line in this

age of progress and intelligence, between civil and

criminal cases. I do not believe in the waiver. The

supreme court of the United States has decided that a
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man cannot waive a jury in criminal cases even if he

wishes to do it. The state of New York in the case of

Cancemi v. People 1 decided he could not waive a jury

in a misdemeanor, and over two years ago the Supreme

Court of the United States decided in a case from

Tennessee that you could not waive a jury. If you

cannot waive a jury even in a misdemeanor, which I

think is right, I do not believe in applying this rule to

criminal cases of the country. I do not believe in try-

ing a man for a crime unless he is protected by every

safeguard the law can throw around him—every chal-

lenge, every investigation by which we can arrive at

the conclusion of his guilt or innocence. We cannot

arrive at it unless we claim the unanimous verdict of

the jury. I am opposed to it Mr. Chairman. I am in

favor of three-fourths in civil cases, but I am opposed

to it in all criminal cases of whatever kind or nature.

Mr. POE. Mr. Chairman, I think it is about time

that we called a halt in this matter of innovations.

The gentleman advocating the three-fourths verdict in

civil cases, had some precedent, true, with some states

that had adopted that rule, but I defy the gentleman
to point out to this convention one solitary state which
had dared to go to the extent that he has asked this

convention to do. Mr. Chairman, are we to jeopardize

this constitution by getting something into it which no
other constitution has ever dreamed or dared to do,

and present it to Congress among those old common
law attorneys who are wedded by education to the old-

time practice which has been in vogue from time im-

memorial, that no man shall be deprived of his life,

liberty or property without a trial by twelve of his

peers? We admit that states have changed that in

civil cases; we have seen proper to follow in their

footsteps and make the innovation on the old principle

that they have made, but now the learned member asks
us to go further and to absolutely jeopardize the prob-

1—18 N. Y. 128.
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ability and, in my opinion, I believe the possibility of

the adoption of this constitution by Congress. And
therefore upon policy, upon expediency I do not think

it is wise for us to assume a greater knowledge than

those who have gone before us have displayed. I am
unalterably opposed to taking away that safeguard

from any living human being, to-wit, a trial by twelve

of his peers when he is accused of a crime the penalty

of which will incarcerate him in a prison cell. I say,

we should pause and consider well a matter of this

kind which takes any safeguard away from the citizen.

It is a maxim of law that it is better that ninety-nine

guilty men should go unpunished than that one should

suffer for a crime of which he is not guilty. Under
the present safeguard of unanimous verdict of twelve

men. Mr. Speaker and gentlemen, I appeal to you in

your magnanimity to consider the many thousands who
have suffered ignominious death upon the scaffold or

who have eked out a miserable existence in the prison

cell. Notwithstanding that fact, yet innocent men have

suffered. Now, shall we put it within the pale of pos-

sibilities or of the reach of the court or any process of

law that will make it more likely for the innocent to

suffer than already exists? I think this convention will

not go to that extent. And I most emphatically pro-

test against it—upon the principle of its being wrong,

and upon the further principle that it is not expedient

for us to assume a greater knowledge than all the

statesmen who have preceded us.

Mr. BEATTY. I shall not make a lengthy speech

nor attempt to make a speech, but I have a few sug-

gestions to make. We still hear the old cry that this is

an innovation. Now if the committee will look at that

amendment, it is not incorporatng anything in the

constitution that is binding us; it is simply leaving it

to the legislature in their wisdom of the future to make
this change if it shall be deemed wise. And I think it

is wise to leave that door open that the legislature may
enact the law that it thinks best. Now, if it is impor-
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tant to allow three-fourths of the jury in a civil case

to find a verdict, I think it is equally important to have

the same in criminal cases. The best of jurists say this,

that the way to prevent crime is to make punishment

certain. We all know that punishment is uncertain,

by the practice we have had. Now all good citizens

simply want the guilty punished; they do not ask any-

thing else than that, but that much they do ask, and I

think that if we have the punishment made certan, that it

would restrain crime much more certainly than a severe

punishment. The result of our present system is, as

we all know—it is not Accessary to cite examples—we
all know that in half the cases criminals go unpunished

simply by the jury failing to agree. Now let us make
some provision by which that punishment can be cer-

tain, and I claim that the amount of crime will be

greatly reduced. But there is one other suggestion and

then I leave the matter. It is said that this will greatly

injure the safety of the citizen. Why, gentlemen, we
forget one item. Suppose this jury shall make a mis-

take; suppose that it is left to ten jurymen and that a

mistake should be made; there is still a resort for the

innocent man. That matter still is subject to the

ruling of the judge; that verdict may be set aside upon
proper ,motion if the evidence is insufficient. Now
there is a bulwark that the citizen can always fall back
upon, and there is little danger of the judge allowing

an innocent man to be punished when the evidence

shows he is innocent. The danger is not great. We
are not taking away the safety of the citizen by any
means in allowing the legislature to adopt such a

measure as this. Of course, if the amendment of Judge
Claggett was to absolutely adopt this into the con-

stitution, it would be a different matter. I prefer it

left open so that future legislatures may, if in their

wisdom it is deemed best and it becomes the sense of

the community, have the power to incorporate it, and
that is all this provision claims. It does not provide
absolute insertion of that principle in the constitution.
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Mr. HAGAN. May I ask the gentleman a question

before he sits down? Hasn't the Supreme Court of the

United States decided you could not be limited upon a

criminal case, where the accusation is for an infamous

crime, to less than a unanimous verdict?

Mr. BEATTY. How is that?

Mr. HAGAN. Hasn't the Supreme Court of the

United States decided that no state law can be passed

where the verdict is rendered in a case where the party

is charged with an infamous crime without unanimous
verdict?

Mr. BEATTY. I don't remember a decision of that

kind, and if there be such a decision, future legislatures

will have the opportunity of examining that, and if

that is the law, if there is such a decision as that, they

need not enact this law; but I remember no such de-

cision.

Mr. HAGAN. Do you know of any provision in the

constitution of the United States that gives the right

of trial by jury by less than unanimous verdict in any
state of the Union for an infamous crime?

Mr. BEATTY. I know of no special provision in

the constitution of the United States making a different

rule applicable to criminal cases than civil cases, and
if there is a provision which prevents anything than

an unanimous verdict, then we cannot adopt the pro-

vision which my friend votes for to allow three-fourths

verdict in civil cases. I know of no distinction between

the two, from my recollection of the constitution now.
Mr. GRAY. I certainly fail to see the consistency

of the gentleman of Alturas. He was not willing to

allow the legislature to pass upon matters of property

and consider what would be a correct jury in civil

actions. But now he seems willing that in criminal

cases,—a much more serious matter—he is willing that

the legislature may have control of matters of that

kind. If they know what is a competent jury in a

criminal case, they certainly should be competent to

know what was in a civil case. But that seems not to
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be his opinion, and I say, and say emphatically that

such an innovation as this I hate to go out from this

convention, for I think it is unexampled in any country

or any state. I never knew of such a thing and I hope

we will not go to Congress with a constitution which the

constitution of the United States itself would not war-

rant. I hope the United States will not have to come

to us to learn what should be a proper law or a proper

jury in a criminal action. He says we trust to judges,

that we may have that resort. I say that perhaps

may be better and it may not be better. It is almost

taking away from the criminal that charity which is

extended to him by the law of presumption of inno-

cence. I have seen communities when a poor, unfor-

tunate man has been indicted and brought before the

court, and from the reading of the indictment five-

sixths of that community would have hung him then

without a bit of evidence further than reading the

indictment, and I say when we let loose of one single

thing in the present system, we do that. We have no

right to do it under the law and, I claim it, of the

United States, and I do believe it is such an innovation

that I should dreadfully hate to see it go out. I am not

finding fault with what was done this morning; I am in

favor of trying a three-fourths jury in civil actions, but

the method of geting at it, I do not approve of, as it

was done by the convention this morning. I want that

tried by legislative enactment, but I cannot see the

consistency of saying let the legislature do it in

criminal cases—which are far more important to the

life and liberty of the citizen—and in civil cases we
won't trust them. They say that this is a better, a

nobler, and an abler body than can be got together

in the legislature. If so, pass upon this important
thing now,—not let them go to the legislature. I can-

not see the consistency of that, Mr. Chairman, and I

hope that we will consider this candidly enough and
think quietly enough on it to vote it down; it is such
an innovation that it is not warrantable anywhere.
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Mr. REID. I desire to make one statement. Mr.

Merriam, the jurist, in collecting a line of authorities

on this subject, announces this statement as expressing

what he has discovered in his researches, and he cites

at least twenty or thirty decisions; "Such legislation,"

—that is, for the trial of a criminal case with less than

twelve,
—

"is obnoxious to the familiar constitutional

provision preserving the right of trial by jury in-

violate. 1 That has been decided in a number of

cases, among others in the case mentioned by Mr.

Hagan.

Mr. CLAGGETT. I do not want our friends on the

other side of this question to befog this question on

legal or constitutional propositions, and they shall not

do it, if I can help it. It is said that as matters now
stand Congress cannot pass a law, because it is for-

bidden to do so by its constitution—or the constitution of

the United States—which guarantees a verdict of

twelve

Mr. POE. Let me ask you a question.

Mr. CLAGGETT. In a moment. But it is true that

there is not another state in the Union, so far as I

know, which has got this provision in it, and hence the

legislature cannot provide for it; for they all contain

provisions guaranteeing trial by jury as known to the

common law. But our friends on the other side seem

to forget that we are now proposing to acquire the

local sovereignty of a state, and are not stopping in the

territorial status, where the constitution of the United

States is not only our national but our local consti-

tution, and where it is not only our national but our

local sovereign, and where the constitution of the

United States has not only a national but a local action

upon our courts, but we are proposing to wrest, as it

were, from the national government the full character

of local sovereignty which belongs to a state, and

where it has complete and absolute control over the

3—Thompson & Merriam on Juries, Sec. 10. (1882 Ed.)
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whole question of juries and anything and everything

which it may see fit to control that is not in conflict

with the constitution of the United States. Does my
friend from Kootenai County or from Ada County, or

from Nez Perce County, undertake to say that the con-

stitution of the United States undertakes to regulate

the judicial systems of the states?

Mr. REID. Will the gentleman allow me?
Mr. CLAGGETT. Certainly; provided you don't

take it out of my little ten minutes.

Mr. Reid. No sir; take it out of mine; I won't

speak two minutes. Does the gentleman's amendment
embrace any higher grade of crime than misdemeanor?

Mr. CLAGGETT. Yes sir.

Mr. REID. I will ask the gentleman if he does not

know, that on account of the constitutional provision

that even the nation has, the government never allows

the district attorney to prefer an information without

trial by jury for a crime higher than a misdemeanor,

because it trenches on the right of trial by jury?

Mr. CLAGGETT. What government?

Mr. REID. The government of the United States.

Mr. CLAGGETT. Why, of course, in all matters

which relate to the laws of the United States, the nat-

ional constitution is the constitution for the people of

the whole nation. But every power, every power, is

lodged in the states and remains in the states, is in-

herent to the people of the states, except such powers as

are delegated by the national constitution to the nat-

ional government.

Mr. REID. And I would like to ask the gentleman
if he does not know that under the decisions cited, that

in states where their constitutions had the very same
form you propose to engraft on ours

—

Mr. CLAGGETT. I beg your pardon, sir, but I say
that counsel cannot produce any such.

Mr. HAGAN. Will you allow me to ask you a

question?
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Mr. CLAGGETT. Yes sir, a dozen of them, if you

want to.

Mr. HAGAN. Has not the Supreme Court of the

United States decided over fwe cases to the -effect that

where the crime is infamous you cannot dispense with

a jury trial in defiance of the constitution?

Mr. CLAGGETT. Under what law, United States

law?

Mr. HAGAN. No sir, where the constitutions of

the states allowed it.

Mr. CLAGGETT. No sir, it has not, and I defy

counsel to produce the authorities here and read them
to the convention.

Mr. HAGAN. And furthermore, has it not given

us opinions to the effect that misdemeanors cannot be

tried without a jury under state laws?

Mr. CLAGGETT. Whenever you come down to the

question, whenever a case comes to the Supreme Court

of the United States, and the question of its sovereignty

is raised under a state constitution, you go back to the

state constitution, and the Supreme Court will enforce

the state constitution; and if you ever adopt a consti-

tution here which provides that trial by jury as known
to the common law shall remain inviolate, the Supreme
Court of the United States will hold, whenever that

question properly comes up, that a trial by twelve men
is meant, and that a unanimous verdict must be ren-

dered; but if our constitution provides that a verdict of

ten-twelfths may be rendered, then that is as far be-

yond the power of the Supreme Court of the United

States to interfere with as it is for the Shah of Persia

to undertake to interfere with the Pope's decree.

Now then, Mr. Chairman, I want to say a few words

more on this question. I will ask again; what is the

difference beween misdemeanor and felony in legal

practice? The only difference between the former and

the latter is the greater punishment, or amount of

punishment. Each is a crime, and under any consti-

tution which provides for a unanimous verdict in crim-



ARTICLE I., SECTION 7 249

inal cases, a misdemeanor is practically just as much
a crime as a felony case. But in misdemeanors the

punishment is small, and therefore they will dispense

with juries under the laws of the United States, al-

together in some cases, and do not allow a jury at all,

although it is a crime,—so-known.

Now one question was raised by Mr. Gray that I

think should be referred to, and that is, about those

cases where very nearly the whole community is de-

termined to convict. I have seen cases in court, at the

beginning of terms of court, in which it was true, as

stated by him, that whenever the list of criminal cases

was reached upon the calendar, the jury that would be

called into the jury box was determined apparently to

convict, in spite of the evidence, and to directly reverse

the old common law rule of requiring the defendant to

be proved guilty beyond a reasonable doubt, and hold

the defendant guilty in advance and call upon him to

prove his innocence beyond a reasonable doubt. I have

seen that, but how does it come? The reason of it,

Mr. Chairman, is very simple; it is this, that under

your requirement of a unanimous verdict, term after

term and year after year goes by without any prac-

tical enforcement of the criminal law, until crime mul-

tiplies and criminals increase to such an extent that

the whole people rise up, as it were, in a revolutionary

movement, and then for the one or two terms that next

follow that condition of things they will convict,—al-

most going to the point of convicting innocent men.
But if you will provide a system of jury trial by which
the law can be enforced under ordinary circumstances

and against ordinary offenses, you will get rid entirely

of this proposition, and that is, the difficulty which is

suggested here. Up in my county, for instance, for

the last five years we have had the most lax adminis-

tration of the criminal law. Juries would not do their

duty,—hang, hang, or else acquit defendant after de-

fendant, until at the last term of court a jury was
impaneled there under a revolutionary situation, fol-
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lowing which it was exceedingly difficult for many men
proved innocent to obtain justice at their hands. But

the whole of the great evil is the direct effect of this

old system of requiring a unanimous verdict. I think

I can refer safely to the experience of every old legal

practitioner in corroboration of this statement. It is

conceded it is the result of laxity; it is considered

almost impossible to enforce the law as it is, and so we
have these revolutionary methods applied at last by an

indignant populace by and through the action of the

jury.

Another thing was suggested by my friend Judge

Gray, and that is this; he opposes this clause because

he says it is necessary there should be a unanimous

verdict in all criminal cases for the purpose of pro-

tecting the weak. Let me ask this question at the

hands of this convention, who is the weak in the execution

of the criminal law? The state or the defendant? Does

not every member upon this floor know that the weaker

party is the state, under the restrictions, the limita-

tions, the benefits,—the unreasonable benefits which are

given to the defendant? It used to be the case in

England, where the jury was summoned by the high

sheriff of the county, and where the sheriff was ap-

pointed directly by the crown, and where,—as was said

so ably this morning by the gentleman from Kootenai

—

where the judge had the power of charging the jury

upon the facts as well as upon the law,—which we
have done away with, and where the court not only

influenced but absolutely directed, the verdicts of

juries,—which was true,—you see that the crown was

the stronger, and all the safeguards which grew up

under the common law were designed for the express

purpose of mitigating this strength so that it should

not be exercised tyranically. How it is under the

ordinary administration of the law in the United

States, on the other hand? We all know that the whole

thing is reversed. We all know that our sheriff has

no power except to go out and summon the men who
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are drawn by law from the lists prepared by the county

commissioners. We all know the defendant has every

benefit from reasonable doubt. We all know he has a

double advantage in impaneling the jury. We
all know that when there has o'nce been a verdict of

acquittal he cannot be called in question again, no mat-

ter how wrong the verdict may be. And we all know
in addition that the court has power to suspend judg-

ment on the verdict after conviction, in order that ap-

plication may be made to the governor for pardon in

any case which may arise now and then, where the con-

viction is wrong, or where, if not wrong, the punish-

ment is too severe, so that there is ample opportunity

given before the execution of the judgment of the

court for a review of the case by the governor or

board of pardons. Now I ask whether all these things

taken together, one and all, do not constitute too much
advantage on the part of the defendant, and whether

the strong arm of the state, which is stretched out and
whose function is to protect the people, is not paralyzed

by this system of a unanimous verdict.

Mr. BATTEN. I will ask you, why make an ex-

ception in capital cases?

Mr. CLAGGETT. Out of mere tenderness to human
life, and because if the death penalty is once inflicted

you can never rectify the error, but on the question of

imprisonment you have the entire term of his imprison-

ment to correct it.

Mr. BATTEN. Don't criminals value their liberty

as much as their lives?

Mr. CLAGGETT. No sir; I think my friend would
prefer to go to the penitentiary to being hung. (Laugh-
ter.)

Mr. REID. I do not desire to obtrude myself upon
this convention, but I want to call the attention of the

convention to some facts in the history of this jury

subject, which I will do briefly, and in the first place

I will say that I feel some diffidence in getting up here,

one of the youngest members, and seeing around me
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staid old men and old lawyers; but we are making ex-

periments in this constitution, and doing away with

vital safeguards incorporated in the American con-

stitution. The gentleman said they were making it so

we could get into Congress; but you have got to frame

it so it will pass the people too, and they esteem this

right dearly. Does the gentleman remember that in

1787, when our fathers met in Philadelphia and framed

the constitution of the United States, they left out the

right of trial by jury in a civil case, and did not guard

the right of trial by jury in criminal cases particularly?

What was the result? An appeal could be taken to

the Supreme Court on matters of law and fact,—could

be brought even into the Supreme Court. What did

they do? Convention after convention met; public

meeting after public meeting was held; resolution after

resolution was adopted, and the people cried out that

this great right, which came down to them sacred and

hallowed through the centuries, wrung from King

John on the plains of Runnymede, and which was de-

clared one of the reasons why they separated from the

mother country, and sealed their declaration with their

blood for eight long years, should be put in the funda-

mental law, the constitution of the land. What was

the result? You see it today in your constitution

among the first ten amendments adopted, two years

after it was put in operation, in the sixth and the

seventh article, guaranteeing to the people of this

nation the right of trial by jury. What do we find

further down in this connection? When we came into

this convention and took our oaths, we said that we

would support the constitution of the United States;

and yet in this seventh amendment it shows that it

preserved to the people the right of trial by jury. Under

the fifth, in any case of felony or infamous crime a

man should never be tried unless on presentment or

indictment of a grand jury, and yet this committee

have actually put in this report that even in infamous

crimes men may be prosecuted on the information of
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the prosecuting officer only, when the constitution, by

the light of the Declaration, says it shall not be done.

Gentlemen, the people value these rights. You have made
one innovation, and I raise my voice in warning now.

Gentlemen may say: Here, you want to make a poli-

tical record." I want to make none; I intend to make
none; I want no office in the gift of the people. 1

intend to pursue my occupation as an ordinary citizen;

as an ordinary citizen I value these rights, and I intend

to raise my voice against it.

When you go to Congress—and you have had warn-

ing, as the gentlemen know—you go there with values

of property far less than any other state went into the

Union; you go there with a population perhaps less

than any others have gone in; you go there in an atti-

tude of supplication, but now when you go asking in

that way, with an innovation that I believe strikes at

the very foundation of the constitution, will it be strange

if they refuse you admission? Gentlemen, follow the

paths of your fathers; they trod them successfully.

The constitution they framed is the heritage of our

American Nation. We are glad it is ours, we rejoice

in it, we enjoy its liberty; we should be chary of chang-

ing it in the interest of untried experiments, and not

strike this liberty down that has been preserved and

transmitted to us by our revolutionary forefathers.

Question, Question.

The CHAIR. Gentlemen, you have heard the ques-

tion proposed. Mr. Claggett, the gentleman from Sho-

shone, proposes the following amendment. (Secretary

reads) "Insert after the word 'verdict* in the second

line of Section 7, the following: 'and the legislature

may provide that in all criminal actions, except for

capital offenses, five-sixths of the jury may render a

verdict.' " (Vote). The noes seem to have it—the

noes have it.

Mr. CLAGGETT. Mr. Chairman, I offer the fol-

lowing amendment. After the word "verdict," in the

second line of Section 7, I move to add : "and the legis-
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lature may provide that in all criminal actions, except

where the punishment is death or may extend to impris-

onment for life, five-sixths of the jury may render a

verdict." (Seconded).

Mr. CLAGGETT. I offer the amendment for the

purpose of meeting the objection, which had in my
judgment considerable force, that was made—although

I do not think it was in order—by the gentleman from

Kootenai. Under our statute, on an indictment for

murder—and probably the statute will never be

changed; it will in all probability remain the same

—

under such an indictment the defendant may be con-

victed of murder in the first degree, the punishment of

which is death; or murder in the second degree, the

punishment of which is imprisonment in the territorial

prison not less than ten years, and may extend to life;

or manslaughter. In other words, the amendment that

I offer now excludes all those higher and graver of-

fenses from the operation of the amendment, and con-

fines it to cases of misdemeanor and ordinary felonies,

which are not punishable by death or imprisonment for

life. I presume this vote that has just been taken has

been influenced to some extent by views with regard to

the question as to whether the constitution of the United

States has any bearing upon this question. It certainly

has not. But if I had time, I could read here to show,

as I said before

The CHAIR. The chair is sorry to say that we have

not; we cannot violate the rules.

Mr. CLAGGETT. I do not understand that I am
violating any rule, however.

The CHAIR. No, only that the time cannot be ex-

tended.

Mr. CLAGGETT. No, sir, and I do not intend to

ask it. As I said before the constitution of the United

States is the organic law of the nation in a national

capacity, and these amendments to the federal consti-

tution which have been referred to here are mere limita-

tions upon the powers to be exercised by Congress, but
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every power which is not specifically delegated to Con-

gress by the national constitution, or which in the na-

tional constitution is not specifically prohibited to the

states, is reserved to the states respectively or to the

people, by the language of that instrument itself. There

is in the constitution of the United States no prohibi-

tion against a state having any such legislation as this,

but there is a prohibition against Congress passing any

law—not for the states but for the nation—enabling

the government to do away with trial by jury; and it

is utterly impossible for Congress to pass a law today,

that in any federal court, or in any matter arising

under the constitution and laws of the United States,

less than a unanimous verdict may be allowed, in any
action at law where the amount in controversy amounts

to as much as twenty dollars. Nevertheless, this morn-
ing we went ahead and prescribed the other rule here.

I offer that amendment without further remarks.

Mr. HEYBURN. Mr. Chairman, without taking

up the time of this convention, I just simply want to

suggest a word of warning to this convention, and that

is, if we consider one crime after another, it will take

a week to dispose of this section with this kind of

amendments that have been offered. I suppose the

next bite will be to except those crimes the punishment
for which is ten years' imprisonment, then those for

five years, and so on down. For one, I propose to op-

pose any measure that takes away the right of a unani-

mous verdict in defense of a man's liberty for any
crime or misdemeanor whatever. I believe if the fight

is lost in this convention it will be carried out into the

public field by their vote this fall, and be carried fur-

ther into the Congress of the United States, where it

will come before a body of men three-fourths of whom
have been distinguished members in constitutional con-

ventions of their states, over periods extending for the

last fifty years, and who have heard and considered

these questions; and when these conservative, able,

wise men of the country dally with this question, will
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they recognize a constitution where a new people, yet

untried in the science of government themselves, de-

mand such an innovation as this upon the doctrines

they have considered and passed upon before half of

us were born? So I say, if we are going to take it

up, bite by bite, crime after crime, we will exhaust the

whole afternoon. I, for one, propose to vote against

any innovation on the unanimous verdict in criminal

cases.

Mr. HAGAN. I would like to inquire if this new
amendment has been tried in Nevada?

A MEMBER. I would like to ask the gentleman

who proposed this amendment, if he said the Congress

of the United States could provide for the conviction

of offenses less than felonies by the verdict of a less

number than twelve.

Mr. CLAGGETT. What is the question?

MEMBER. Did I understand you to say that the

Congress of the United States—that it was within the

province of the Congress of the United States to pro-

vide for the punishment of persons convicted of any

crime against the laws of the United States by the

verdict of a less number than twelve?

Mr. CLAGGETT. I have expressly stated that

under the constitution of the United States, the limit

of the authority of Congress, that they cannot do it;

nor can they do it in civil actions where the amount in

controversy amounts to more than twenty dollars.

Mr. AINSLIE. Does not the constitution of the

United States provide for the number constituting it?

Mr. CLAGGETT. No, sir, it does not, but it has

been decided repeatedly, in the absence of a statute or

constitution which says it may be less than twelve,

that where trial by jury is not definitely mentioned, it

means twelve unless it says something else.

Mr. AINSLIE. As I understand it, the common law

of England has never been adopted by the Congress

of the United States, but the understanding has been

that trial by jury under the constitution of the United
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States comprehends the common law doctrine of a

trial by jury. Now if that is the meaning of the con-

stitution, the law-makers and law-givers who have

presided over the inception of the laws of this nation

for a century have not seen proper to adopt any amend-

ment or legislation looking to convicting persons by a

jury of less than twelve, or five-sixths, as proposed by

the gentleman here; and that is a very worthy example

for us minor statesmen to imitate. That is, I adhere

to the doctrine that where a man's liberty is at stake

he shall be tried by a jury of twelve and entitled to

every reasonable doubt, and therefore should not be

convicted except by a unanimous verdict of the twelve.

You do away with the whole doctrine of reasonable

doubt if you reduce the number capable of finding a

verdict to less than twelve, and every law writer in all

our American jurisprudence anywhere in our own
country, and forget that the party is entitled to the

benefit of every reasonable doubt; and what a reason-

able doubt is, is specifically set forth by the law

writers. Now I am opposed to this doctrine; I am
in favor of the report of this committee, but I took

no part in this debate on the question of civil actions.

I believe a verdict of the jury by three-fourths of their

number in civil cases proper, but I would not have

gone so far. I was more in favor of trying the amend-
ment of the gentleman from Bingham in leaving that

experiment to the legislature, and not perpetuating

what they call an experiment by placing it in the con-

stitution and making it perpetual. Now, sir, the gentle-

man from Alturas, with a zeal that is probably un-

equalled by any member in this body, seems to use

the same argument upon the one side of the question in

civil actions, and tries to take up that on the opposite

side when it comes to criminal proceedings. I jotted

down a remark or two that he made in advocating the

right of three-fourths of a jury to find a verdict in

criminal cases, and in placing it within the province of

the legislature to say as to whether that shall be done
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or not. He said he was not in favor of dropping hints

to the legislature how they should do, but he says that

we must say positively that the legislature must do so

and so—say what the legislature must do and what they

must not do. That is, in civil cases, when the matter

of dollars and cents is involved, he was in favor of not

allowing the legislature to have anything to do about

it, but put it in the constitution that three-fourths of

a jury were capable of finding a verdict. That is, that

you cannot trust the legislature when it comes to dol-

lars and cents, but when it comes to the question of a

man's liberty, you may do so. Now, as an argumentum
ad hominem, if his position was good in the other case

where it comes to civil proceedings, this position is

sound in criminal proceedings. But I do not pursue

the course of this argument further. I say it is legiti-

mate in civil proceedings that a jury of three-fourths

should find a verdict. I believe it will facilitate litiga-

tion and dispatch many suits a great deal quicker than

by having a unanimous verdict. But when we come to

the life and liberty of the citizen, whether it means im-

prisonment in the county jail or ninety and nine years

in the penitentiary, I say we should pause and be gov-

erned to a large extent by the experience of those who
have gone before us. Take the ablest men in the coun-

try, such men as we have in Congress today, such men
as Judge Edmunds of Vermont, one of the ablest law-

yers of the United States in that body, and you will

find that they have never yet undertaken to advocate

the doctrine that five-sixths of a jury should find a ver-

dict in a criminal case. Therefore I oppose the motion

made by the gentleman from Shoshone, and I hope

this body will not adopt it. I must say, as stated by

one or two gentlemen already, and by the gentleman

from Shoshone, Mr. Heyburn, that we have innovations

enough in here now to make it a little risky for this

constitution to run the gauntlet of Congress, and if we
attempt to change the whole jury system in regard to

criminal proceedings, I say, gentlemen, that you will
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find that constitution laid upon the table of the senators

and representatives until it meets the approbation of the

next session of Congress.

Cries of "Question!" (Vote).

The CHAIR. The noes seem to have it; the noes

have it.

Mr. CLAGGETT. Mr. Chairman, I offer the follow-

ing amendment: Add after the word "verdict," in

the second line of Section 7, "and the legislature

may provide that in all cases of misdemeanor, five-

sixths of the jury may render a verdict." (Seconded).

Mr. CLAGGETT. I simply offer that. I have not

debated these questions after the first general proposi-

tion, and simply wish to suggest in connection with

this, that I am trying to save the counties expense, as

well as to secure a better administration of the law.

In these minor offenses, in police courts and

in justices' courts, juries hung by one or two men cause

the counties a great deal of expense. I do not appre-

hend that any gentleman here will seek to invoke the

ancient practice in the protection of a man who is

charged with stealing a few dollars' worth of property

of any kind whatever.

Cries of "Question." (Vote).

The CHAIR. The noes seem to have it.

Cries of "Division." Rising vote shows ayes 31,

nays 21.

The CHAIR. The motion prevails.

Mr. CLAGGETT. I move the adoption of the sec-

tion, Mr. Chairman. (Seconded).

Mr. GRAY. I would like to have it read now as

amended.

SECRETARY reads: The right of trial by jury

shall remain inviolate; but in civil actions three-fourths

of the jury may render a verdict, and the legislature

may provide that in all cases of misdemeanor five-sixths

of the jury may render a verdict. A trial by jury may
be waived in all criminal cases not amounting to felony

by the consent of both parties, expressed in open court,
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and in civil actions by the consent of the parties, signi-

fied in such manner as may be prescribed by law. In

civil actions and cases of misdemeanor the jury may
consist of twelve, or of any number less than twelve

upon which the parties may agree in open court.

Cries of "Question!" (Vote).

The CHAIR. The ayes seem to have it; the ayes

have it.

Section 8.

The question is now upon the consideration of Sec-

tion 8. The clerk will please read it.

The CLERK reads Section 8 as reported.

Mr. REID. I offer the following amendment: In

Section 8, line 2, strike out the following: "or informa-

tion by the public prosecutor." (Seconded).

Mr. REID. In the section it says : "No person shall

be held to answer for a criminal offense." That in-

cludes all degrees of murder. When we were sworn in

we took an oath to support the constitution of the

United States. Article 5 says: "No person shall be

held to answer for a capital, or otherwise infamous

crime, unless on presentation or indictment of a grand

jury, except in cases arising in the land or naval

forces," etc., etc. Now, here a public prosecutor may
prefer information against a man for murder or felony;

in other words, it is a plain, open, direct violation of

the constitution of the United States. It can only apply

to misdemeanors. I would be opposed to informations

even for misdemeanors. It provides elsewhere in the

Rill of Rights, no man shall be put to answer except

on a warrant duly issued upon an affidavit as to the

charge, and so on, or indictment of his neighbors, the

grand jury. Here is another innovation. This as it

stands now is a plain violation of the United States

constitution as clear as it can be, but even if you limit

it to misdemeanors, I am opposed to it then. I am
opposed to any one man having it in his power to pre-

fer informations and prosecutions against his fellow
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citizens for any crime. We have often heard that the

courts are open. When you want to prosecute a man,

go up, file your affidavit, meet him in open court, con-

front him with your witnesses. If he is held or bound

over, then let his neighbors, pro corpore comitatus, as

it used to be called in the ancient law, meet in grand

jury assembled and there consider whether or not he

should be indicted. After, they have considered it, let

him be put upon his trial, if they find a true bill; but I

am opposed to lodging in the hands of a prosecutor this

power to use their malice or prejudice or any other mo-

tive that might actuate them in the prosecution of

their fellow citizens.

Mr. GRAY. I don't think that we exactly under-

stand the point of this amendment. "No person shall

be held for a criminal offense unless on presentment or

indictment of a grand jury or information of a public

prosecutor."

Mr. REID. I understand that language to mean,
if the gentleman will pardon me, that a man may be

held to answer by an information filed by a district at-

torney.

Mr. GRAY. That is, if the district attorney knows
of the offense, he goes before a magistrate?

Mr. REID. No, sir, that is not what this intends.

If he goes before a magistrate, he does not file an in-

formation; he files an affidavit and warrant issues di-

rect. This is intended to act as necessary evidence in

misdemeanors—file informations and try a man on it.

Instead of an indictment or presentment, he simply
files an information and you try him upon that. It will

become

Mr. GRAY. Or, that is when he knows the crime
is committed.

Mr. MORGAN. Oh, no; it is

Mr. GRAY. Held for a criminal offense—he is not
being punished.

Mr. MORGAN. They can try it.

Mr. GRAY. Well, I don't know what they mean.
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That is what I want—simply to study out what they

mean.
Mr. AINSLIE. I would suggest to make that more

definite—that the first line be amended to read, "held

to answer."

The CHAIR. The amendment now before the com-

mittee is to strike out this portion of the section "or

on information by the public prosecutor." Do you de-

sire to make an amendment to that amendment?
Mr. AINSLIE. No, sir; it doesn't come in there.

The CHAIR. Any further remarks upon the

' amendment ?

Mr. STANDROD. As a member of the committee

on the Bill of Rights, I desire to say that this matter

was discussed among that committee and it was sub-

mitted to a great many members of this convention

coming from different parts of the country. We thought

it was better that this clause in this section should be

placed there. In many of the counties of this territory,

there is but little crime committed. In the county from

which I come, there are perhaps one or two criminal

actions during the year, and I believe for the last two

years there has only been one criminal prosecution in

the county upon the indictment of the grand jury.

There is sometimes a case that a slight felony has been

committed in the county—not a heinous offense—not

an offense of any great moment, yet it requires, in

order to prosecute the criminal that he should be pre-

sented by indictment, and in order to do that, it will

require, before that matter can be brought before a

court and tried, an expenditure, in order to obtain the

grand jury to indict him, of at least five or six hundred

and from that to a thousand dollars. All this talk

about this section being unconstitutional is bosh, and

gentlemen here say that this committee dared to come

here and confront this convention with a section of

this kind directly in contravention of the constitution

of the United States, and are attempting to bring before

this convention an innovation that was never heard of
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before. I say this is not true. This clause has been

adopted by several states of this Union. The constitu-

tion of Illinois provides that the grand jury system

may be absolutely abolished, 1 and in California, that

great state, where the survival of the fittest is a maxim
that has been put into practical use, instead of theory,

they have adopted this plan and the prosecutions of

this state have been successful and they are conducted

under a section of this kind. And when he talks about

its unconstitutionality, I desire to ask the gentleman if

the section that he read applies to criminal prosecutions

brought under the laws of a state?

Mr. REID. Yes, sir, "No person shall be held to

answer for a capital or otherwise infamous crime unless

on presentment or indictment of a grand jury, except

in cases arising in the land and naval forces or in the

militia," and so on. You have put it in your constitu-

tion, but why did you add that "land and naval forces,"

when the United States clause is just the same; that

follows. I admit that a public prosecutor could lodge

an information on a misdemeanor, but you have crim-

inal offenses, which includes the whole law—all of the

criminal law.

Mr. STANDROD. That is a matter no longer in

debate among lawyers. It is so thoroughly expounded
by the decisions of the courts where this matter has

gone up, and by the Supreme Court of the United
States, that it no longer remains in doubt, and that was
thoroughly considered before this clause was adopted by
the committee. All this talk about giving the public

orosecutor so much power—I want to ask the gentleman
f it is not the experience, as I believe, of the majority
>f attorneys in this convention, that most generally

he grand jury is governed by the directions or requests

f the district attorney when he submits cases to them?
is very rarely the case that when he desires a person
-osecuted the grand jury will refuse; indeed, most

-Sec. 8, Art. 1, 111. Const, of 1870.
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generally they are governed by his advice upon the

law and facts that pertain to the law. And further-

more
Mr. REID. Will the gentleman allow me to inter-

rupt him a moment?
Mr. STANDROD. Yes, sir.

Mr. REID. Allow me to read the clause from the

California constitution. "Offenses heretofore required

to be prosecuted by indictment shall be prosecuted by
information, after examination and commitment by

a magistrate, or by indictment, with or without such

examination and commitment, as may be prescribed

by law." 1 That is, he cannot lodge an information

until he has been committed by indictment or indicted

by a grand jury.

Mr. STANDROD. That is not to be tried at all ; it

is to be committed. Furthermore, this clause does not

abolish the grand jury system. If the district attorney

of the county or the district should get to play too high

a hand, if he should undertake to prosecute men where
there was no evidence against them, and for the mere
purpose of prosecuting them, most assuredly the judge

of that district under this section has control of all that

matter. He can at any time he thinks the district at-

torney is not performing his duty, call a grand jury

under this section, and it is very likely the grand jury

would be called once a year, or once in two years, as it

became necessary. But I believe this will save the

money of the counties of this territory, hundreds and

hundreds of dollars a year in the prosecution of such

crimes as horse stealing and cattle stealing and things

of that nature that require to be presented by indict-

ment. I believe there is no innovation in it that will

be disastrous to the laws of this territory or to the

enforcement of them, or whereby any party will be

injured. And, coming from the section of country l|

do, and having seen this matter tested, I believe that i1

!—Art. 1, Sec. 8, Cal. Const. 1879.
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will save to my county alone hundreds of dollars a

year. I trust this convention will adopt the section as

it has been reported by this committee.

Mr. CLAGGETT. I offer the following amendment,

by adding after the word "prosecutor" the words "after

a commitment by a magistrate." (Seconded).

The CHAIR. Does the gentleman accept the amend-

ment?
Mr. REID. No sir, I do not accept it.

Mr. CLAGGETT. I think, Mr. Chairman and gen-

tlemen of the convention, the amendment will obviate

any possible objection to the adoption of the section as

it now stands, so far as this clause is concerned. We
are getting back to the same old proposition that the

constitution of the United States, the limit upon con-

gressional power, is to be taken and construed as the

limitation upon state power, which is a proposition I

utterly deny, and upon which I say the gentleman can-

not find any text-book on the constitution giving judic-

ial authority to that effect. I throw that out broadly as

an axiom, and I would like to see my friend Reid or

anybody else produce an authority to sustain that propo-

sition they advocate. I know that in Michigan they

have abolished grand juries altogether. If the consti-

tution of the United States secured grand juries in all

cases in the states, how were they able to abolish it, and
send people to the gallows and penitentiary for years

without it? I did not know until it was stated by the

gentleman from Cassia, Mr. Standrod, that Illinois had
made any change in it.

Mr. HAGAN. It has not; it was a mistake.

Mr. CLAGGETT. What is that, Illinois has not?

Mr. HAGAN. Illinois has not.

Mr. CLAGGETT. I understand now that it has,

that Illinois has made a change in it, authorized a

change to be made by the action of the district attorney,

as stated by the gentleman. I had no knowledge of that

before. The section as it now stands with the amend-
ment which I have offered, is substantially the system
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that prevails in the state of Wisconsin, where they

have reached in my judgment the true rule in regard to

the matter. There, as also in California, they do not

abolish the grand jury altogether. They leave the

grand jury system in existence, and allow the district

attorney after commitment to prepare his presentments

on all those cases which are sent in preparatory to the

sitting of the court, and he has plenty of time to prepare

his indictments in advance on all cases where the magis-

trate has bound anybody over to appear before a grand

jury. But in cases where the district has a good dis-

trict attorney, the expense of the grand jury system,

which is great, is dispensed with. But wherever for

any reason the district attorney does not perform his

duty under the law, the grand jury system is retained

and the judge may by special order at any time call a

grand jury, and that is the substance of the provision as

reported here. It will save thousands of dollars every

year to the counties of this territory, and nobody can

be injured by the insertion of this amendment. The
committing magistrate has already passed upon the

question. There is a presumption that there is probable

cause, or rather, it has been adjudicated that there is

probable cause for holding the party over, and that is

all the grand jury is entitled to do, to say that there

is probable cause to believe the man is guilty, and after

the committing magistrate has passed upon it, there is

no reason why the district attorney should not draw

up the presentment and present it to the court without

the intervention of a grand jury.

Mr. REID. The only objection I see to that, Mr.

President, we don't need it until after the magistrate

has bound him over. My short experience in the terri-

tory has been that with most magistrates it seems that

the dictum of the district attorney is the end of the

law. In other words, he will direct this magistrate,

file his information or keep his prosecution before the

magistrate and have the man bound over; that is what
he wants. But if the man has been bound over to the
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grand jury, his neighbors can come in. Just consider

how many bills are thrown out, go and examine the

court records, and you will find that two thirds of the

bills presented are returned not true bills. Yet you will

allow one man, who dictates to the magistrate what he

wants in regard to the prosecution of the accused, to

have him bound over. This may be all right with a

district attorney where a lawyer on the other side hap-

pens to be defending him. But I say, stick to the old

rules. The courts are open to any man's affidavit. If

you want to make a charge against a neighbor, walk

up like a man and swear out and have a warrant issued

and bring him before a grand jury. The gentleman

says it costs so much; but cheap justice don't sometimes

pay; under such rules as are just it does cost something.

If there are few cases for the grand jury, then it is

not going to cost much. If there are a great many
cases it is going to cost a good deal even for the public

prosecutor to prosecute them. My friend throws out a

challenge—he heard me call for time to show authori-

ties, and I can show authorities that you have trenched

upon the criminal jurisdiction—or that the courts of the

United States in their jurisdiction do not allow district

attorneys to file an information, only in cases of mis-

demeanors; they stick to the old rules more in their

courts, and that is the reason lawyers like to try cases

in those courts.

Mr. SWEET. I think the time has come to draw
the line on the gentleman from Nez Perce. I think he

is reflecting upon the justices of the peace in Idaho.

(Laughter). He said that in his short experience in

practicing law in this territory he has found that jus-

tices of the peace are not to be relied upon. Now I

want

Mr. RE ID. I want my friend to state my language

correctly.

Mr. SWEET. Just a moment. I want to know if

the gentleman from Nez Perce has practiced law in any
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country where he could tell a justice of the peace what
the law is. (Laughter).

Mr. REID. I want him to state me correctly, and

I will stand by the record as made by the reporters.

I did not say they are not reliable; I said I had found

that the dictum of the district attorney was with them
the end of the law, and I think my brother, if he recalls

his experience, will say the same thing. And I have

found no difference between them here and in the

east, and therefore I want to take that power from
those fellows that can use that dictum in that way.

Mr. SWEET. Well, I will further remark that

while a great many indictments or informations are

thrown out by the grand jury as not being true bills,

is it not also true that about as many indictments that

are handed in by the grand jury are also thrown out?

It will average, I think, without: any question, that nine

out of ten indictments that are found are quashed.

Mr. GRAY. I don't think there will be a great deal

of danger from a prosecuting officer under a salary.

I don't complain that we are taking a long time in all

these arguments, because I like to hear them, but I

do hate to have our constitution get in such a fix that

Congress in considering it will have to have such an

argument every day as we are having. I think we are

putting too much in this all the time; we are drying

all the time to lay the foundation too wide, to leave

nothing for the legislature. I would conclude, when
we get through here, from the way we have commenced
on our first bill, that we will not need a legislature

again for twenty years. (Laughter). It rather seems

that way to me—that we are going to do it all in this

convention, and I want as much of this marked out as

can easily be done.

Mr. HAGAN. I would like to say this, Mr. Chair-

man. I do think that the gentlemen from Latah and

Nez Perce leave the justices of the peace in an awkward
position. I would like to say that my opinion is that

there is not any of them to be relied upon. I don't
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wish to have these gentlemen dodge the question, if

they pretend a justice of the peace knows how to file

an information. If the gentleman from Nez Perce un-

derstands that I announced that doctrine that none of

them can be relied on, I have no amendment to make.

If Mr. Sweet's criticism goes to the effect that some of

them can, I want to amend; that's all. I don't want
the convention to offend the gentleman from Ada any

more. (Cries of "Question").

SECRETARY. The amendment is, to add after

the words "public prosecutor," the words "after a com-

mitment by a magistrate." (Vote).

The CHAIR. The ayes seem to have it. (Division

called for). Rising vote shows ayes 34, nays 18.

The CHAIR. The amendment is adopted. This

disposes of the amendment of the gentleman from Nez
Perce to strike out those words, is my understanding.

Mr. REID. No sir.

The CHAIR. Then the question is upon the motion

to strike out.

SECRETARY reads: The amendment offered by

Mr. Reid is to strike out in Section 8, line 2, the follow-

ing: "or information of the public prosecutor." Mr.

Claggett moved to amend by adding the words, after

the word "prosecutor," after a commitment by a magis-

trate."

Mr. REID. Now, as I understand it, and in order

that we may vote intelligently, a vote for that now is to

the effect that after a man is bound over for murder
by a magistrate, on information of the public prosecutor

he may be tried.

Mr. CLAGGETT. I understand the motion to be

now to strike out the clause as amended.

Mr. REID. I say that your amendment, as applied

to criminal offenses, means that after a man is bound
over for murder, on the information of the prosecuting

officer he can be tried.

Mr. CLAGGETT. In other words a vote in the



270 ARTICLE I., SECTION 8

negative is to leave that power to the prosecuting at-

torney.

Mr. BEATTY. I don't understand very well back

here, gentlemen. If you strike out those words, "or in-

formation of the public prosecutor," then leave it so

that an indictment can only be found after he is bound
over, or, if Mr. Claggett's amendment is adopted, then

a party cannot come before a grand jury and have an

indictment found—he must first be committed by a

magistrate ?

Mr. CLAGGETT. Oh, no.

Mr. BEATTY. We have now adopted the amend-

ment which Mr. Claggett offered. Now is it proposed

to strike out the words "or information of the public

prosecutor?"

The CHAIR. Yes, that is the motion.

Mr. BEATTY. So that it will then read in this

way: "No person shall be held for a criminal offense,

unless on presentment or indictment of a grand jury,

after a commitment by a magistrate."

Mr. CLAGGETT. "Or information of the public

prosecutor."

Mr. REID. "After a commitment by a magistrate"

is the new amendment.

The CHAIR. The question is now before the com-

mittee to strike out the words "or on information of the

public prosecutor." Are you ready for the question?

(Vote. Division called for). Rising vote shows ayes

21, nays 33.

The CHAIR. The motion is lost.

Mr. CLAGGETT. Mr. Chairman, I move to strike

out the words in line 4, "in the army or navy." We
can't have an army or navy under the constitution of

the United States.

Mr. AINSLIE. The word "or" should be stricken

out.

Mr. CLAGGETT. Leave it in the motion.

The CHAIR. The motion is to strike out the words
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"in the army or navy or." (Vote). The motion is car-

ried.

Mr. MORGAN. I am afraid in the adoption of this

amendment hastily we will get this section so that it

reads badly, and it seems to me that it reads badly now.

It says no person shall be held for a criminal offense.

I presume that is not what is meant. The correction

I wish made is : "No person shall be held to answer for

a criminal offense." I offer this amendment in order

to correct that. This would prevent a criminal being

held after he was tried and convicted, it occurs to me;
I only suggest it should be done in a certain way. I

will make this amendment to read, to insert after the

word "held" the words "for trial" in the first line.

Mr. AINSLIE. My opinion is that the word should

be "answer," instead of "trial."

Mr. MORGAN. I had it first "answer," but I be-

lieve "be held for trial" is a better term. It is rather

uncertain, the meaning of the clause, if you say "shall

be held to answer," although those are the old words in

all the constitutions. What he is held for really is for

trial. (Seconded. Vote).

The CHAIR. The ayes have it, the amendment is

adopted. Are there other amendments to section 8?

Mr. BEATTY. I call for the reading of the section

as amended.

SECRETARY reads: No person shall be held for

trial for a criminal offense, unless on the presentment or

indictment of a grand jury or information of the public

prosecutor after a commitment by a magistrate, except

in cases of impeachment, in cases cognizable by the

probate courts or by the justices of the peace, and in

cases arising in the militia when in actual service in

time of war or public danger; Provided, That a grand
jury may be summoned upon the order of the judge of

the district court in the manner provided by law.

Mr. BEATTY. I move the adoption of this section

as now read.
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Mr. HAGAN. I desire to move an amendment, Mr.

Chairman.

SECRETARY reads: After the word "held" in

the first line, add "to answer for a capital or otherwise

infamous crime." (Seconded).

Mr. HAGAN. I have merely put that in, because

we are getting at this now in a strange manner. This

section is attempted to be a copy of Article 5 of the

constitution of the United States; it says: "No per-

son shall be held for trial for a criminal offense, unless

on the presentment, etc., or information of the public

prosecutor." The words suggested are better. The
constitution of the United States provides that he shall

never be held to answer for a capital or otherwise in-

famous crime. Of course they may present an informa-

tion for misdemeanors, but if the attempt is made to

copy that from the constitution of the United States,

there is a very material variance, if you compare the

United States constitution with this Section 8.

Mr. GRAY. I really do not understand this, Mr.

Chairman. It seems a person cannot be held to answer

for a criminal offense described to be an infamous crime

unless on the presentment or indictment of the grand

jury or information of the public prosecutor after com-

mitment by a magistrate.

The CHAIR. That matter is disposed of.

Mr. GRAY. Well, I don't understand it. You had

better send an interpreter along with this clause when
you get through with it—somebody that knows more

about it than I do. I can't understand it now. Inform-

ation of the public prosecutor after examination by a

magistrate. He is held on the commitment of the magis-

trate, and now can he not be held for lesser offenses

than those mentioned in the amendment of the gentle-

man from Shoshone?
Mr. HAGAN. I don't come from Shoshone.

(Laughter).

Mr. GRAY. Well, excuse me; I am glad you don't.

It seems to me that this is something that ought to be
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allowed for. Under our law you can indict or hold for

a misdemeanor, or for anything that is triable. They

are to be held for any criminal offense, except such of-

fenses as therein enumerated. Really, I don't under-

stand it.

Mr. CLAGGETT. Mr. Chairman, the section as it

was originally, in the respect to which I have called

attention, and as it has been amended also—for the

amendment does not touch it—is not intended, I think,

by the convention to be adopted. The way we have it

now; no person shall be held for trial for a criminal

offense, unless on presentment or indictment or informa-

tion, after commitment. That excludes, the way it is

now, all petty cases in justices' courts, where the par-

ties are held without presentment, indictment or com-

mitment; in other words, all cases of petty larceny in

probate courts and justices' courts. The whole matter

can be covered by one amendment, which I will suggest

to my friend from Kootenai. I therefore move as an

amendment to his amendment, that the words "a

criminal offense" be stricken out, and the word "felony"

inserted. It will then read: "No person shall be held

for trial for felony, unless on presentment or indict-

ment of a grand jury," leaving the justices' courts to

proceed with their minor offenses.

Mr. HAGAN. I had stricken those words out. I

will accept that, only I want that in my motion—strike

those words out.

Mr. CLAGGETT. Now you have it; "capital or

otherwise infamous crime."

Mr. HAGAN. Well, those are the words of the

constitution of the United States.

Mr. CLAGGETT. Well, I suggested a term better

than the words "infamous crime." That term covers

felony, perjury and such, but "felony" covers all cap-

ital cases, and all other cases except misdemeanors.

Mr. HAGAN. Well, I will accept that amendment.

Mr. SWEET. I would like to ask the gentleman
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from Shoshone if in his amendment it reads "shall be

held for trial" or "held for answer.''

Mr. CLAGGETT. That has been adopted; "held

for trial for felony."

Mr. SWEET. Well, that was "held for answer" be-

fore.

Mr. CLAGGETT. Well, I don't care anything about

that. I think the words are synonymous, "trial" or

"answer."

Mr. SWEET. I think Mr. Hagan's amendment was
to the effect that he should be held to answer. It

occurs to me that it is best to draw the line between

being held to answer and being held for trial. A man
might answer and still be held for trial.

Mr. HAGAN. Yes, and our statutes go to the extent

that he may not answer before taking it before the

courts whether he may or may not be held for trial,

but he is held to answer that charge.

Mr. CLAGGETT. Well, I thought that was dis-

posed of.

Mr. HAGAN. No, my motion strikes that out, and

the other word too.

The CHAIR. You have heard the amendment pro-

posed by the gentleman from Kootenai; are you ready

for the question?

Mr. MORGAN. Let me ask the gentleman who of-

fers this amendment how it will read with the balance

of the section, which will then read: "No person shall

be held to answer for a felony except in
"

Mr. HAGAN. "for any capital offense or otherwise

infamous crime."

Mr. MORGAN. Well, I understood the gentleman

from Shoshone's amendment
The CHAIR. That was accepted.

Mr. CLAGGETT. Yes.

Mr. MORGAN. "Held to answer for a felony?"

Mr. HAGAN. Yes, any felony.

Mr. MORGAN. Then we will have it in the follow-

ing words—it reads as follows: "No person shall be
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held to answer for a felony, except in cases cognizable

by the probate or justice courts."

Mr. HAGAN. "unless on presentment or indict-

ment."

The CHAIR, "presentment or indictment."

Mr. MORGAN. Yes, but I read it to show the con-

nection—I left out those words: "No person shall be

held to answer for a felony, except in cases of impeach-

ment, and cases cognizable by the probate and justice

courts."

Mr. REID. I would like the secretary to read the

section as amended, showing the amendment as offered

by Mr. Hagan.
The CHAIR. The clerk will read the amendment.

SECRETARY reads: After the word "held" in the

first line, insert "to answer for a capital or otherwise

infamous crime." The amendment of Mr. Claggett is,

to strike out the words "capital or otherwise infamous

crime," and insert the words "a felony," so that it will

read, "answer for a felony."

Cries of "Question." The amendment is put to a

vote and adopted.

The CHAIR. Are there any further amendments to

the section? It is moved and seconded that Section 8

as amended be adopted.

Mr. MORGAN. I would like to inquire if our rules

are such that the committee on Revision can change the

language of this section. If that committee cannot do

it, I think we had better not amend these sections; we
had better strike them out or adopt them as they are,

because we will get them all mixed up, in my opinion;

the language will be bad.

The CHAIR. The chair understands that the com-
mittee on Revision is simply to change the phraseology,

so as to put the sections in grammatical form, but not

to change the sense.

Mr. MORGAN. If they are allowed to put it in

grammatical form, I think it will do.

The CHAIR. The question now recurs on the
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adoption of the section as amended; what is the pleas-

ure of the committee?

Mr. BEATTY. I move its adoption. (Seconded).

A MEMBER. I ask for the reading of the section

as it stands.

SECRETARY reads: No person shall be held for

trial to answer for a felony

Mr. HAGAN. That was stricken out.

SECRETARY. Well, that is the way it reads ac-

cording to the secretary's notes. Mr. Morgan sent up

this amendment, to add the words "for trial/' which

was adopted, and Mr. Hagan had an amendment to add

after the word "held," "to answer for a capital or other-

wise infamous crime," amended by Mr. Claggett by

changing the words "capital or otherwise infamous

crime" to "felony," which leaves it to read, with the

amendment of Mr. Claggett as accepted by Mr. Hagan,

"to answer for a felony," with Mr. Morgan's amend-

ment adopted prior to that, adding the words "for

trial," which makes it read: "No person shall be held

for trial to answer for a felony."

Mr. CLAGGETT. After the first amendment that

was made the second amendment became incorporated

with the other, and dispensed with the one I offered.

Mr. MORGAN. The motion of the gentleman from

Kootenai would have been out of order, because the

amendment had already been adopted to insert the

words "for trial." Of course that amendment should

have been voted down.

The CHAIR. Well, you didn't claim the gentleman

was out of order. You can offer as many amendments
as you please, but it would simply change the sense of

the article. I think the gentleman can understand it

right. The clerk will read it now.

SECRETARY reads: No person shall be held for

trial to answer for a felony, unless on presentment or

indictment of a grand jury or information of the pub-

lic prosecutor, after commitment by a magistrate, ex-

cept in cases of impeachment, in cases cognizable by
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probate courts, by justices of the peace, and in cases

arising in the

Mr. HAGAN. I embraced in my motion the words

"for trial" to be stricken out.

The CHAIR. It does not so appear in your minutes

you sent up here.

Mr. HAGAN,, No sir, but I incorporate it now. The
amendment was to strike out the words "capital of-

fense or otherwise infamous crime," and that strikes

out the word "trial."

The CHAIR. The chair don't understand it in

that way.

Mr. HAGAN. If the rule allows, I propose to put it

in that language.

Mr. BEATTY. I move to strike out the words "to

answer."

Mr. SWEET. I think I can explain it, Mr. Chair-

man; Judge Morgan's amendment "be held for trial"

was adopted. A motion was then made to adopt the

section as amended, and then Mr. Hagan moved this

amendment.

Mr. REID. It will then read: "No person shall be

held to answer for a felony unless upon presentment,"

etc.

The CHAIR. That is correct. Now there is an-

other amendment by Mr. Beatty.

Mr. BEATTY. I withdraw that; that was to cut

out one of those phrases, and you have stricken out

"for trial" already by amendment.
The CHAIR. The question is now upon the adopt-

ion of the section.

Mr. AINSLIE. Do I understand that the motion of

Jud^e Beatty is to insert after the word
Mr. BEATTY. No, my amendment was withdrawn.
Mr. BATTEN. I desire to offer a substitute which

I think embodies most of these amendments, and will

be a revision of the section without the amendments.
SECRETARY reads : Section 8. No person shall be

held to answer for any felony or criminal offense of any
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grade, unless on the presentment or indictment of a

grand jury or information of the public prosecutor after

a commitment by a magistrate, except in cases of im-

peachment, in cases cognizable by probate courts or by

justices of the peace, and in cases arising in the militia

when in actual service in time of war or public danger;

Provided, That a grand jury may be summoned upon
the order of the judge of the district court in the man-
ner provided by law.

Mr. CLAGGETT. That brings us right back to the

old proposition where the difficulty arose—"or any

criminal offense"—and the effect of it, if that was
adopted by the convention, would be, that you could

not try a man nor hold a man for any little petty lar-

ceny or anything of that kind cognizable by justices of

the peace until he had first been presented by the grand

jury or had been indicted.

The CHAIR. We are getting these amendments in

so frequently, I imagine the clerk cannot copy them in

order to make his record. I think the chair will have

to cut off amendments pretty soon.

Mr. SHOUP. I will move to strike out the entire

section. ( Seconded )

.

The CHAIR. The motion before the committee is

to strike out the entire section. (Vote). The motion

is lost.

Mr. MORGAN. I second the adoption of Mr. Bat-

ten's substitute.

Mr. STANDROD. Will the secretary please read the

first sentence of the substitute.

SECRETARY reads: Section 8. No person shall

be held to answer for any felony or criminal offense of

any grade, unless on the presentment or indictment of a

grand jury.

Mr. GRAY. That is what I have been fighting

about a good while. You had the words stricken

out, and now put them back in. These offenses—felony

and those criminal offenses, won't ever get into pro-

bate or justices' courts. That is one thing I shall never
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understand about this, information of the public prose-

cutor; I don't believe anybody else will, and it certainly

would not under our practice be known; but that has

been passed upon, and I am not going to say anything

about it. Certainly criminal offenses should be stricken

out of that section.

Mr. BATTEN. Criminal offenses, properly cogniz-

able by the probate courts, under the reservation of the

section are still provided for, and so with justices of

the peace. A criminal offense that will be outside of the

jurisdiction of the probate courts or justices of the

peace would be reached by the section. I think prac-

tice falling within that jurisdiction will still fall under

the jurisdiction of the probate court.

Mr. GRAY. The trouble is in both courts. Rela-

tive to just misdemeanors, they are indictable under our

present law, and all criminal offenses unless presented;

it will throw out all misdemeanors, and they have got

to be presented by indictment. It will shut out the

probate and justice courts entirely.

Mr. CLAGGETT. The subordinate portion of the

section covers that. I made the same suggestion my
friend does: "after a commitment by a magistrate,

except in cases of impeachment, in cases cognizable by
probate courts, by justices of the peace, and those

arising in the militia." They are excepted in the sec-

tion.

The CHAIR. The question is now upon the adop-

tion of the substitute for Section 8. (Vote). The ayes

seem to have it—the ayes have it. The substitute is

adopted for Section 8. What is the further pleasure of

the committee?

Section 9.

SECRETARY reads Section 9 as reported.

Mr. HEYBURN. I desire to send up an amend-
ment.

SECRETARY reads: Amend Section 9 by striking

out all after the word "liberty" in the second line, and
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insert: "provided, that no person shall be free to vio-

late the law of decency or morality." (Seconded).

Mr. HEYBURN. The object in presenting that

amendment is this: The latter portion of this section

simply establishes a rule of evidence. It is not the

province of this constitution to do that thing—to estab-

lish a rule of evidence. The courts will provide for

that, under the acts of the legislature. The part sought

to be inserted is to get at the class of publications that

are sometimes indulged in which are not conducive to

good morals; and it is rather sweeping language to say

that "every person may freely speak, write and pub-

lish on all subjects" whatsoever he will. There should

be some reservation ; there should be some way of hold-

ing a man who publishes immoral or indecent publica-

tions in the state.

Mr. PRITCHARD. It appears to me that the gen-

tleman is very much mistaken in regard to the province

of this convention. It seems to me that they are able

to do almost anything—have the right to do almost any-

thing.

Mr. HAGAN. I offer a substitute for the amend-

ment.

SECRETARY reads: Strike out all after the word

"liberty" in the second line.

Mr. HAGAN. The rest, I think, belongs to the leg-

islature and and not to the constitution. It does not

belong to the Bill of Rights, and I think after the word

"liberty" this section should all be stricken out. It is

almost virtually the same as Mr. Heyburn's amend-

ment. In my opinion his amendment leaves the lan-

guage a little chaotic. I would rather have it all

stricken out.

The CHAIR. The question is on the adoption of

the substitute. (Vote). The ayes seem to have it—the

ayes have it. All after the word "liberty" is stricken

out of the section. The question is now upon its adop-

tion as amended.
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Mr. CLAGGETT. I move its adoption. (Seconded.)

Carried: Section 9 adopted.

Section 10.

The secretary reads section 10; it is moved and

seconded that it be adopted. Carried.

Section 11.

The secretary reads section 11 ; it is moved and

seconded that it be adopted. Carried.

Section 12.

The secretary reads section 12; it is moved and

seconded that it be adopted. Carried.

Section 13.

The secretary reads section 13.

Mr. HEYBURN. I desire to offer on amendment.
SECRETARY reads: Strike out all after the word

''himself ' in the sixth line. (Seconded.)

Mr. SHOUP. I desire to offer an amendment.

The CHAIR. Wait, gentlemen. It is moved and

seconded to strike out all that portion of the section after

the word "himself" in the sixth line.

Mr. HEYBURN. Mr. Chairman, the object of

striking this out is, it is not properly a part of the

constitution. It simply provides a method of executing

this section; "the legislature may provide for" etc.

That belongs to the legislature; it is not a proper

provision for the constitution.

Mr. CLAGGETT. I think we had better pass it

for a minute or two at least, to get the views of the

committee that reported this and explain the object of

it. It strikes me that it is a very valuable provision. I

presume there is some provision in here with regard

to a party being protected at all events by the process

of the common law, which will no doubt be adopted by
the side of the rules of the common law. It is one of

those rules that a party defendant is entitled to have the
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witnesses against him produced in person, and this would
make a change in that rule, in order to cover cases where
witnesses for the prosecution or for the defendant are

sick, expected to die, or where they are going to leave the

country and cannot be got, that their testimony may be

preserved and may be used in the shape of depositions.

The CHAIR. Does this provision go to the extent

that a deposition may be taken on the part of the

prosecution ?

Mr. CLAGGETT. (reading) "The legislature may
provide for the taking, in the presence of the party

accused and his counsel of depositions of witnesses in

criminal cases, other than in cases of misdemeanor or

treason, where there is reason to believe that the wit-

nesses" etc. "at the trial." I don't think we ought to

rush over it hastily. I don't know—I would like to

hear from the committee.

Mr. STANDROD. Mr. Chairman, the object of this

section is, not to conflict with the constitutional right

that a defendant may have in a criminal prosecution,

that we hear urged all the time in the courts under

the statute we now have. Permit me to say that it is

nothing new, inasmuch as almost all the states provide

for the taking of depositions conditionally, and this is

intended, in a case where the party is held for trial,

and one witness, a very important witness, either for

the defendant or for the prosecution, might be lost by

continued delay, and the people or the defendant might

be deprived of his testimony on that account. There

might be an instance where a man was charged with a

capital offense, where his defense depended upon one

witness, and this section is intended to provide for

the taking of the evidence of that witness. It is the

practice now under our statutes to do that condition-

ally, and it is no innovation or new practice. That is

the reason this section so provided; that is the object

of it. It sometimes occurs that a party will be per-

mitted to go unpunished on account of the absence or

death of one witness,—the main witness in the case.
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I want to say here that there is no objection to it at

all. As a matter of course, unless in case of his in-

ability, sickness, death, or something of that kind, it

is best to produce the witness at the trial, and as a

matter of course he would be produced if possible; this

is only in instances where it is impossible. It is every-

day practice, done frequently all over the country,

where depositions are taken conditionally in the pres-

ence of him and his counsel.

Mr. MORGAN. Not for the prosecution, Mr. Stand-

rod?

Mr. STANDROD. I think so. I know some in-

stances where depositions have been read, where they

were taken in the presence of the defendant and his

counsel,—have been read on the trial against him. I

think our statute provides that a deposition may be

taken by the prosecution.

Mr. CLAGGETT. I will offer an amendment to the

amendment, that the words "or other cause" be stricken

out, in the line next to the last. This authorizes a

deposition to be taken for any reason, or lack of reason,

in criminal cases. I don't think it should go that far.

Then it will read; when there is reason to believe that

the witness from inability will not attend at the trial, or

be able to attend.

The CHAIR. Do I understand that you offer that

as an amendment to the amendment?
Mr. CLAGGETT. Yes.

The CHAIR. Hand it to the clerk.

Mr. CLAGGETT. I will withdraw the amendment
until I can write it.

Mr. HEYBURN. I desire to suggest this. I agree

with the gentleman, (Mr. Standrod,) that this is a

general and proper provision. Nearly all the states at

one time or other have enacted a provision for the pres-

ervation of testimony, and it is right there should be

such a provision. This only provides to give the legis-

lature the right to enact such a provision. The legisla-

ture has that power now and hereafter under any con-
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dition of affairs, unless it is specifically taken from
them, and for that reason it seems to me that this

would only be a suggestion to the legislature that the

legislature may do this, but it having the inherent

power to do it in any event, it is useless to put it in

the constitution, and necessarily place it open to this

criticism, that after this, where there is reason to be-

lieve that a witness, from inability or other cause,—it

may be because it was a wet day and he didn't want to

come,—that in that case a man should go to trial with-

out being confronted by this witness, or confronted

by him on paper, when he is under all law entitled to

be confronted by his accuser or the witness face to

face; so that it is a violation of that principle, as it

stands now, that the defendant or other accused is en-

titled to take advantage of. Now the legislature is left

under its inherent power to provide for that thing.

They will provide for it undoubtedly, and will say under

just what circumstances this testimony of this witness

may be used, but we cannot go into details sufficiently

in the constitution to provide for these little things,

and say that in case of inability to procure the atten-

dance of a witness because he is beyond seas, and all

those details usual in such cases,—the constitution I

say, cannot go into these details, so we had better leave

it to a field where they can, and that is the legislature;

they will make provision such as is usual in such cases

to preserve testimony in cases of this kind. I think the

whole thing can be stricken out, because it is invading

the legislative domain first, and second, because in its

present form it is objectionable.

Mr. HAGAN. I agree with the gentleman from

Shoshone that it belongs to the code of laws to be passed

by the legislature. They have authority to pass that,

as he says; it is their duty to pass it, and it is not the

province of the constitutional convention to put it in

the constitution. It is a part of the code of statutes of

the state, and I am therefore in favor of the amend-

ment.
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Mr. MORGAN. I call the attention of the gentle-

man from Shoshone and of the convention to the fact

that those words are left out which are usually inserted

in constitutions, "to be confronted with the witnesses

against him." As I understand it, under constitutions

as they ordinarily read, no deposition can be taken in

criminal prosecutions in favor of the prosecution. It

provides in our statute, and various other statutes pro-

vide, that the defendant may have the testimony of a

witness taken by deposition, but I do not think there is

any provision provided which gives the state power to

take a deposition against the defendant, for the reason

that nearly all constitutions have this clause, that the

defendant shall have the right to be confronted by the

witnesses against him. Those words are left out of

this clause, and intentionally, in order that the legisla-

ture may provide, or that the constitution itself here

may provide that the depositions of witnesses may be

taken in criminal cases on the part of the state. I de-

sire this convention to understand this thing perfectly.

It is a departure, as I understand it, from the ordinary

law in that regard. I do not think other constitutions

allow taking depositions on the part of the state against

the defendant.

Mr. HEYBURN. Would it not be competent for the

legislature to enact a provision for taking depositions

against the defendant, in the absence of any power
conferred upon it by the constitution, if there was no

prohibition?

Mr. MORGAN. Yes, but not if those words were in

the constitution; "have the right to be confronted by
the witnesses against him." This would prevent the

passage of a law of that kind, as I understand it, and
those words are left out.

Mr. HEYBURN. I would not care about their be-

ing left out, if there is no question that they have
this power.

Mr. MORGAN. Yes, the legislature will have the

power. And I desire to say in explanation that that is
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a departure from ordinary constitutions, but I think it

is a good one.

Mr. STANDROD. The object in drawing this part

of the section was intended to avoid any controversy,

when these matters come up in court, as they do every

day. There are some attorneys that never understand

the difference between the delegation of power by the

constitution of the United States to the national legis-

lature, and by the constitution of a state to a state

legislature. In order to settle this question, and have

it settled in the constitution, is the reason why this

section was drawn. It seems to me it is very necessary,

and will very frequently arise in our criminal practice,

so as to enable either side to produce their witnesses

and have their testimony submitted to the jury. It was
intended to avoid this discussion as to the constitutional

right of being confronted by their witnesses,

Mr. HAGAN. Do I understand the committee

claim the right of the state to take depositions in a

criminal case?

Mr. STANDROD. I have not examined that, but

I think the state has just as much right as the defen-

dant has.

Mr. HAGAN. Why, that is prohibited by the con-

stitution of the United States. How is a man going to

be confronted by his witnesses when he is in jail? Are

you going to hold him against his will and take deposi-

tions all over the country? Unqualifiedly, you can't do

it. If the object is to take depositions for the de-

fendant, I say, as the gentleman from Shoshone's

amendment says, strike that out and allow the legisla-

ture to provide the machinery for it. It will take more

than this to provide for that machinery. But as to

taking depositions on the part of the state, of course I

utterly oppose that.

Mr. GRAY. As I have been saying before, I am
opposed to so much being put in this article that we are

called upon to meet. We see the effect of our labors

right now,—right at the door. Now I say that this is



ARTICLE I., SECTION 13 287

really the province of the legislature. For conscience'

sake let us,—as the legislative committee have made
provision for the creation of a legislature, let us leave

them a little something to do, and I think it would be

much better to leave these matters, which are really

matters of detail, of practice, to the legislature. I think

the amendment should be adopted and that portion

stricken out.

Cries of "Question." (Vote.)

The CHAIR. The ayes have it; it is carried.

Mr. SHOUP. I move to amend by inserting after

the word "himself" the words "nor be deprived of life,

liberty or property without due process of law."

Mr. HEYBURN. I ask to have the section read as

amended,—that portion of it.

SECRETARY reads: No person shall be twice put

in jeopardy for the same offence; nor be compelled in

any criminal case to be a witness against himself, nor

be deprived of life, liberty or property without due

process of law.

Mr. SWEET. I would like to call the attention of

Mr. Shoup to the next section, whether or not the

taking of property is not covered by that section.

Mr. SHOUP. The committee proposes to offer a

substitute for the next section.

Mr. GRAY. I understand that to be a purely con-

stitutional provision of the United States. I don't sup-

pose it will do any hurt; I don't see any particular good

of it.

Mr. HEYBURN. It seems to me the first section

in the Declaration of Rights,—section 1, covers that

point exactly; because it is a declaration of rights, and
says; "All men are by nature free and equal and have
certain inalienable rights, among which are enjoying

and defending life and liberty, acquiring, possessing and
protecting property, pursuing happiness and securing

safety." That covers all these propositions.

Mr. MORGAN. Mr. Chairman, the amendment
offered by the gentleman from Custer is the same as the
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words that are inserted in nearly all constitutions at this

very place, and it is in the constitution of California at

this place; 1 "nor to be deprived of life, liberty or prop-

erty without due process of law." I think it is proper.

(Vote and carried.)

The CHAIR. What is the further pleasure of the

committee?

Mr. CLAGGETT. I move the adoption of the sec-

tion as amended. (Seconded.) Vote and carried.

Section 14.

The secretary reads section 14, as reported to the

committee.

Mr. HAGAN. I have an amendment.
SECRETARY reads: Strike out all that part of

Section 14 which reads as follows: "Private property

shall not be taken for private use, unless by consent of

the owner, except for private ways of necessity and for

reservoirs, drains, flumes or ditches on or across the

lands of others, for agricultural, mining, milling, do-

mestic or sanitary purposes." Also, strike out the

words "or private" in line 5 of Secetion 14.

Mr. HAGAN. Now, Mr. Chairman this is, in this

country a very important provision. The idea is cer-

tainly new,—to allow private property to be taken for

private use. I do not know any state in the Union that

has any such provision, that private property,—-my

property, shall be taken for the benefit of my neighbor

against my will, confiscated or even forfeited. It is

something unusual, uncalled for, to put into a consti-

tution. The application of the doctrine of eminent

domain itself is a harsh measure, even for public uses.

Now so far as water rights are concerned, there is a

report of the committee here upon the table now which

makes the use of water a public use. That is very

proper, when it comes up in its order, but the idea of

allowing private property to be used, to be condemned,

-Art. 1, See, 13, Cal. Const. 1879.
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to be bought, to be sold at the instance of a private

proprietor adjoining me, or anywhere near me, is in

my opinion wrong and should not be tolerated, especially

as it is with us in a mining country. Any gentleman

here that is from a mining country knows the force

and effect of that provision; where private property

can be taken for private use, for agricultural, mining,

milling, domestic or sanitary purposes; they know how
the mining interests of this country would be damaged by

it and embarrassed in every regard. California at-

tempted to pass a law of that kind, and it was recently

held unconstitutional by their supreme court. 1 We
have the same statute now in this territory, 2 and

copied from the California statute which was held un-

constitutional. It has been obviated in two states, I

believe by making the use of the waters of the country

a public use under the supervision of the state, where
it should be, and therefore obviate the necessity of this

statute. Outside of that question, I know of no class

of property that should be subject to private use or

private confiscation. The land proprietor or mine
owner, of owner of a mill, has no right to run his ditches

and tunnels through my works and destroy them against

my will, or even at any price, because he can never

fully compensate me for my property or my work. I

speak of this coming from a mining country, protesting

that no such law should exist, either in the organic or

in the statutory law—with which we have no dealings now
—that private property should in no instance in this

country be subject to the will or dominion of another

party who seeks to confiscate it. I say I have a right

to hold my land, to hold my mine or my works against

the adjoining proprietor, though he give me millions of

dollars for it; that I should not be compelled to sell my
property to him in such a manner, nor should I be com-

1—See Consolidated Channel Co. v. Central Pac. R. Co., 57 Cal.

269.
2—Subd. 4, Sec. 5210, Rev. Stat. 1887 (Same Sec. and Subd. in

Rev. Codes.)
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pelled to stand idle and see my property or my work de-

stroyed. That is all important in a country like this, and

I think that statute is wrong; it should not go either

into the constitution or upon the statute books.

Mr. MORGAN. To the honorable gentleman who
was last upon the floor, I would say this, that in the part

of the country where we live it is necessary to provide

for irrigating lands. It is impossible to do it unless

we provide some means of getting across the land of

the proprietor above you. How shall we do it? It is

certainly an innovation, it is something we have not

had in the constitutions heretofore. It is true that

California attempted to do this by a law, and so have

we, by putting a law upon the statute book, but this

law has been held to be unconstitutional in California,

because the constitution did not provide for it. Now
we desire to provide for it in our constitution so that

we can do it. I do not think our statute is good for any-

thing unless we have something in the constitution

supporting it, and this clause is inserted in the con-

stitution so that we may provide by law for taking the

ditches of persons who hold lands below across the

lands of proprietors above. Where the streams have

but little fall, it will be seen with a moment's thought,

that if a man gets high up on a stream and takes up

160 or 640 acres of land, as he may do under the

desert act, that those acres of land must remain forever

unimproved below that section, unless there is a pro-

vision in the law permitting a person or persons living

below to cut a ditch across his land. If they can pro-

vide for it in any other way, I am perfectly willing

they should do so; I am not very tenacious about that.

It is not a public use where a man desires to take his

ditch across the land of another for his own advantage,

—that is not public use, it is a private use, and we
think it must be provided for in the constitution. If

it is not done, it is impossible to cultivate and improve

the arid lands of this part of the territory.

Mr. STANDROD. I have prepared an amendment
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and sent it to the secretary, and I offer this as a sub-

stitute.

The CHAIR. The chair cannot entertain this un-

less the attention of the chair is called to the fact

Mr. STANDROD. I am now calling the attention

of the chair to the amendment.
The CHAIR. What is the matter before the house?

SECRETARY. It is on the amendment of Mr.

Hagan.

Mr. REID. What is that?

(The secretary reads Hagan's amendment, as above

given.)

The CHAIR. There is an amendment sent up here

to Sec. 14 of the Bill of Rights; I think you will have

to take a vote on this. There is another amendment,

sent up by another person,-—I don't know who offered it,

that private property shall not be taken or damaged,

for public or private use, unless by consent of the

owner.

Mr. PARKER. I have submitted my substitute

with the idea of preserving the individual rights of

every citizen of this territory. In Sec. 1 of this Declara-

tion of Rights which you have now adopted, I find that

"all men are by nature free and equal and have certain

inalienable rights, among which are enjoying and de-

fending life and liberty, acquiring, possessing and pro-

tecting property, pursuing happiness and securing safe-

ty." Now in this Sec. 1 you give us, the individuals of

this community, the right to acquire and possess prop-

erty, but in this Section 14, as it is drafted now, these

rights are taken away. This convention, in submitting

this section in its present form, is in the position of a

cow which gives a bucket of good milk and then kicks

it over. I only arrived here this morning, Mr. Presi-

dent, and have not had time to collect my ideas on the

subject, but I will read to you a few extracts from a

book, one of the latest authorities bearing on this sub-

ject of the rights of individual members of the commu-
nity.
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Mr. MORGAN. I wish to ask the gentleman a

question.

Mr. PARKER, (reading) "What is a 'public use,'

within the meaning of this constitutional provision?

Is it anything that the legislature may please to specify?

If land and water be required for a canal, the private

owner must surrender his estate at the bidding of the

legislature, and yet the state may have no proper

authority to construct that canal. For if the work in

question be not the proper creature of the sovereign

authority,—if it be not necessary to the public defense,

but only a matter of convenience to private business,

the state is departing from its true sphere of action, and

transcending its lawful authority in setting about the

work." And I deny the right of this convention to

place in this constitution which we are now framing

any provision which shall take away, without his indi-

vidual consent, what he has earned by his own labor.

I claim that the individual in such an instance is not

the subject of legislative authority, (continuing read-

ing) "It is difficult to reverse the old order of sovereign-

ty, to set up the individual man and to curb the omnipo-

tence of the state. But nothing appears more reason-

able to my own mind that a humble man in possession

of a well earned estate, may call in question the right

of any legislature to take away his property, either in

virtue of the much abused power of eminent domain,

or by way of taxation. He may of right demand that

the purpose to which his property is to be devoted by

the public shall be of such a character as subserves the

true ends of state authority. He is not the subject of

arbitrary power, nor ought he to be the victim of a

majority."

I will read now one extract from Mr. Blackstone: 1

The doctrine is thus laid down: "So great, moreover,

is the regard of the law for private property, that it

will not authorize the least violation of it; no, not even

*—Cooley's Blackstone's Commentaries, 4th Ed. Sec. 139.
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for the general good of the whole community. If a new
road, for instance, were to be made through the grounds

of a private person, it might perhaps be extensively

beneficial to the public; but the law permits no man,

or set of men to do this without consent of the owner

of the land. In vain may it be urged, that the good of

the individual ought to yield to that of the community;

for it would be dangerous to allow any private man, or

even any public tribunal, to be the judge of this com-

mon good, and to decide whether it be expedient or no.

Besides the public good is in nothing more essentially

interested, than in the protection of every individual's

private rights, as modeled by the municipal law. In

this and similar cases the legislature alone can, and

indeed frequently does interpose, and compel the indi-

vidual to acquiesce. But how does it interpose and com-

pel? Not by absolutely stripping the subject of his

property in an arbitrary manner; but by giving him a

full indemnification and equivalent for the injury there-

by sustained." I submit my substitute.

The CHAIR. The question is upon the adoption of

the substitute of the gentleman from Kootenai. Mr.
Standrod, do you present this as a substitute for that

of Mr. Hagan?

Mr. STANDROD. Yes.

SECRETARY reads : To amend Sec. 14 by striking

out all of said section to the words "private property"
in line 4, and insert the following: "Private property

shall not be taken or damaged except for a public use

nor without just compensation therefor. The taking of

private property for public or private ways of necessity,

or for reservoirs, drains, flumes, ditches, pipes, dumps,
tunnels, shafts or other easements, on, through or

across the lands of others for agricultural, mining,
milling, domestic or sanitary purposes, shall be deemed
a taking for public use," continuing said section from
the word "such" in line 5 to the close thereof.

The CHAIR. You have heard the reading of the
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substitute offered by the gentleman from Oneida; what
is the pleasure of the committee?

Mr. MORGAN. I second the substitute.

Mr. AINSLIE. I do not see that this substitute

offered by the gentleman from Oneida differs materially

from that incorporated in the printed bill. It endeavors

to leave the impression that the taking of private prop-

erty for these purposes specified, for private ways of

necessity, for drains, flumes, etc., is defined so that it

shall be a taking of private property for public use, in-

stead of taking private property for private use. It is

like two and two make two, instead of two and two

make four. You cannot take private property for pri-

vate use. You may take private property for public

use by a mere declaration to that effect, but it is absurd,

under that amendment, or even under this bill, to say

that if I own a lot in this city, that is a lot higher than

another man's lot below me, he can come in under this

bill and make a reservoir in my front yard to supply

his house with water; but still under the specious

statement of the gentleman from Oneida it would be

taking my private property for a public use, when it

could not be used by anybody but the fellow that owns

the lot. Under that any neighbor can be harrassed

against his will. It would be a bill fraught with more

litigation, with a bigger harvest for lawyers, than any

section that could be incorporated in the statutes of

Idaho, to say nothing of your constitution, and I know

of no law or constitution in the United States where

you can take private property for private use. You

can't compel me to sell my property, if it isn't worth

$50, even for $500, if I don't see fit, and I say it is

opening a field for litigation, and unnecessary, and

productive of more or less injustice against others,

under the supposition that it is for a public use, when

by no fair reason or logic can you make it a public use.

Mr. MORGAN. Let me ask the gentleman a ques-

tion. The gentleman must certainly recognize the dif-

ficulty under which men labor under such circumstances.
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If he can suggest any remedy for it let him do so, or

we must allow the lands which are below others to lie

idie forever.

Mr. AINSLIE. I don't propose to put the property

of every citizen in Idaho Territory to the hazard ot

being taken for the benefit of a lot of scattering set-

tlers who are engaged in farming. It may work a

hardship in some cases, but we propose to legislate for

the public good of the people of the whole territory,

and not for one class of individuals.

Mr. STANDROD. I fear the gentleman from Boise

does not understand what is intended by this section,

or else he would not be so broad in his allegations.

Theie is no attempt here to create litigation, or to take

private property for private uses where it is unneces-

sary In fact the object of this section is to avoid liti-

gatkn, to settle this question, that has come up in the

courts, and is now continually coming up in court almost

every term throughout this country,—that is, to be

argued. I will read this a little more carefully: "Pri-

vate property shall not be taken or damaged, except for

a puHic use, nor without just compensation therefor.

The iaking of private property for public or private

ways of necessity, or for reservoirs, drains, flumes,

ditchts, pipes, dumps, tunnels, shafts or other ease-

ments, on, through or across the lands of others, for

agricultural, mining, milling, domestic or sanitary pur-

poses, shall be deemed a taking for public use." The
woid "necessity" is used there as a matter of course.

There would have to exist a necessity before private

pnx>erty could be taken at all. "Or for reservoirs, etc.

—siall be deemed a taking for public use." The object

of ;his section is to declare what a public use is, in order

to settle it in the courts. It has always been contended

in the courts that the taking of water for the irriga-

tim of lands, where there are one, two or three men
desiring to take it across their neighbor above them, is

a private use, and consequenty cannot be done, and it

has given rise to more litigation and more trouble in
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trying to irrigate lands in sections of the country such

as this, than anything else. Now I have contended

that this convention has the power to say what a public

use is. It it true that it is limited, we all agree, to these

matters of necessity. This country has got to be irri-

gated. A man has to have his ditches and flumes in

order to procure water. I do not believe there is a

gentleman here but would willingly admit that there must

be some law providing for this necessity. This merely

defines what a public use is; that is what it is intended

for, limited as a matter of course to those instances

where we all say and all admit that the necessity

exists.

It will prevent this question coming up hereafter,

because it positively defines what a public use is,—that

is the intention of it.

Mr. CLAGGETT. I will not trespass on the time of

the committee long. It seems to me we are arguing a

good many of these propositions from a wrong stand-

point. It seems to be considered by some of the mem-
bers of the convention that it is a sufficient reason why
a power should not be given to the state, to point out

that in some particular way that power may be abused.

That is not a logical argument in the science of g)vern-

ment. There never was a power conferred upcn any

government upon the face of the earth that wis riot

subject and capable of being abused. The only thing

that wise statesmanship is ever directed to is, to guard

those particular instances wherein power is most likely

to be abused, and to build around them bulwark of

limitation and restriction. It does not follow thai be-

cause this power is conferred upon the state, that the

state is going to work to scalp its inhabitants, or per-

petrate frauds, or authorize men to go and take poses-

sion of other people's houses, because that won't do.

This provision, as it is provided for in the substitute

offered by the gentleman from Oneida is absolutely

necessary, unless we want to leave the whole domain of

this new state practically undeveloped; and I will
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plain the reason why. It appears that Congress, as I

have said before, is our local sovereign, and as such

local sovereign it has seen fit to provide in the mineral

acts of 1866 1 and 1872 that so far as the public lands are

concerned, a free right of way is given to any person to

build across the public lands ditches and irrigating

canals to use for mining, milling and agricultural pur-

poses; and it also provides that in the territory private

property may be taken upon just compensation being

made therefor. Now when we cease to be a territory

that state of things under which we are now proceeding

and by means of which we are now condemning the

property that is absolutely necessary to be taken for

these purposes, will cease; and if we simply put in our

constitution the broad proposition that private property

shall not be taken except for public use, and say noth-

ing more, why, then the legislature will be hampered,

and cannot declare anything a public use except such

uses as at the time the constitution was adopted were

known and recognized in law as being public uses; and

therefore your state government will not have the

power to provide in any way, shape or form for the con-

demnation of rights of way for irrigating ditches,

mining ditches, mining easements of any kind whatever.

We get all of that, it appears, under congressional

legislation, which will cease to operate upon the terri-

tory, except in the matter of the public lands; and if

some other provision of this kind is not put in this

constitution, it will simply be tying up the whole re-

sources of the country. It seems to me the substitute

which is offered—I have heard it read twice by the gen-

tleman from Oneida,—covers the case. It simply goes

on and provides that for those specific purposes, the

building of irrigating ditches, canals, flumes, pipes,

reservoirs, for agricultural or sanitary purposes, for

agriculture, mining,—or whatever the provisions may
be there; I don't remember them all,—that those shall

l—Sec. 9, 14 U. S. Stat, at Large, 253.
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be deemed and taken to be a public use. We reported

here this morning,—the committee on Agriculture,

—

with regard to water, in which we declare that all the

waters of the state which are to be distributed,—of

course it has not been before the convention except by

being read,—that all the waters in the state heretofore

appropriated, or which may be hereafter appropriated

for agricultural purposes in the way of sale, rental or

distribution, may be declared a public use. It requires

the action of this convention to make it a public use.

It will require the action of the convention to make
these other uses public uses, and therefore the absolute

necessity of the incorporation in this constitution of

some such provision as this suggested by the gentleman

from Oneida. Now my friend from Boise seems to

think that in case there is any such provision as this

in the law it is going to give rise to all kinds of litiga-

tion. I would respectfully refer my friend to the fact

that we have got it under our territorial statutes, and

where is the litigation that has grown up in consequence

of it? It was passed two years ago. 1 Condemnation

may be made for the purpose merely of any necessary

easement, a dump, or the location of hoisting works,

or running a tunnel, and no man should be permitted

to stand like a dog in a manger, simply because he hap-

pens to have possession of adjoining property, practic-

ally of small value, and put any outrageous price, $500,

or hundreds of dollars of valuation, upon it, and levy

blackmail upon the industries of the country. In all

cases where easements are demanded for agriculture,

the owner of the land should be required to give them,

on the payment to him of the amount of the value which

the land taken possession of amounts to. I consider

this one of the most important matters we have coming

before us,—the very root of our prosperity in the

future.

Mr. GRAY. I fully agree with the gentleman last

i—Sec. 5210, Rev. Stat. 1887.
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upon the floor, that the necessities of our country are

such that it certainly requires something to be done. If

we let this matter go, without mention or authority given

in the constitution, which is easily covered, we may as

well say good-bye, our country amounts to nothing, those

that live under the head of the stream have it all, and

a man standing by says; no, this is my land, you must

not cross it. But while I will support the substitute,

it is because I think that it in many cases may be

regarded as much a public use as a public right. I can

find cases where a ditch crosses a man's land and goes

down and is used by twenty men, and it is regarded

undoubtedly to a certain extent as a private use, but if

we are taking their cases together, and it is the only

way for them to get it, we then call it a public use, and

I do not see any impropriety in naming it so, so that

when it is used for purposes of that kind it shall be

deemed a public use; and I say, under the conditions

of this country, perhaps under some circumstances it

may be making an innovation upon the law, it may be

going further than generally required under the law

and than it is allowed to go, but I say the necessities of

the case require that something must be done. I think

the law must yield,—even the stubbornness of the law

must yield, for the necessities of a country like this. I

will say positively that had there not been any law of

this kind,—well, the gentleman from Shoshone said it

was two years that we have had it, and I really don't

know that there has been any litigation under it, or at

least any more, and without it I certainly say that these

desert claims cannot be cultivated. There are ditches

going out all the time, and without that, a stubborn

man upon the head of a stream can prevent the settle-

ment of thousands and thousands of acres of land, and
some have attempted to do it even now, although I will

say that it has not been in litigation to any extent. But
I do hope, for our safety and protection, and for the

benefit of our country, that there will be something

put in this constitution. If not, I say that these desert
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claims win remain unproductive and uncultivated. I

hope the motion will prevail.

Mr. HEYBURN. I desire to send up an amend-
ment.

SECRETARY reads: Amend Sec. 14 by inserting

after the word "court" in the 7th line, "under such

conditions as the court shall direct," and after the

word "the," where it first appears in the 7th line, in-

sert the words "use of."

The CHAIR. I would like to state to the committee

that my impression is, that where a substitute and an

amendment are offered, before that section should be

amended the substitute should be adopted and then

amend the substitute after it is adopted.

Mr. HEYBURN. That is the idea,—all that part of

it that is identical in the substitute and in the original,

and I was about to send it up when the substitute

went up. It may rest, however, until after the sub-

stitute is disposed of, and the amendment can then be

considered.

The CHAIR. Are there any more remarks upon

the substitute to the original amendment?
Mr. HAGAN. My amendment was to strike out.

The CHAIR. Your motion was to strike out, and

the gentleman sent up a substitute.

Mr. STANDROD. His was an amendment to the

section.

The CHAIR. Here this comes up as a substitute to

the original amendment; the original amendment was

to strike out all such portions of the section after cer-

tain words, and this comes as a substitute to that. Now
my impression is that the gentleman has no objections

to this substitute for the amendment, but if the gen-

tleman insists upon his amendment to strike out, I

think that motion should prevail first, under this rule, in

the case of a substitute to an original amendment.
Mr. CLAGGETT. Rule 38 covers it. (reading) "A

motion to strike out and insert shall be deemed divis-

ible: and a motion to strike out on a division being
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negatived, or a motion to insert being decided in the

affirmative, shall be equivalent to agreeing to a matter

in that form, but shall not preclude further amendment;
provided that substitutes for pending propositions shall,

for the purposes of amendment, be treated as original

propositions." In other words, a motion to substitute

sweeps the whole thing up and stops everything until

that is disposed of.

Mr. HAGAN. Does not that bring my motion to

strike out up first?

Mr. CLAGGETT. No, it says a substitute stands

as an original proposition.

Mr. HAGAN. Certainly, and my motion to strike out

could not then be amended.

Mr. CLAGGETT. A substitute sweeps all amend-
ments aside, and stands as an original proposition on

the whole matter,—the original section and the amend-
ments both.

The CHAIR. The only way to do is to adopt this

substitute, and then, if the committee desires, an amend-
ment to the substitute would be in order; and I think

this motion to substitute the following to the section

would be proper, but this substitute does not substi-

tute anything for the entire section.

Mr. STANDROD. Yes, it does.

The CHAIR. Then the gentleman is correct; that

does away with any amendment to strike out, as I

understand the rule.

Mr. HAGAN. He has proposed an original section?

The CHAIR. He proposes the substitute as an
original section.

Mr. HAGAN. I would like to have it read.

Mr. RE ID. If that be the case, all in the world a

man would have to do to defeat any amendment offered,

would be to offer a substitute, and you never could get

p. vote.

Mr. AINSLIE. I rise to a point of order. How can

a substitute be offered for a motion to strike out?

The CHAIR, When this substitute was sent up, as
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a substitute to the original motion, I did not know,

—

didn't understand, at any rate, until it was reached.

The amendment was sent up, and the substitute was
sent up, without any announcement what it was until

inquiry was made, and then the gentleman stated it

was a substitute to the motion to strike out; now I find

out it is a substitute to the original section.

Mr. REID. Rule 31 provides that (reading) "All

questions, whether in committee or convention, except/

privileged questions, shall be put in the order in which

they are made," etc. I make the point of order that

the gentleman from Kootenai has a right to have his

amendment voted on before the substitute is voted on.

Mr. HAGAN. That is what I claim, Mr. Chairman.

The CHAIR. The first question then would be in

order,—to strike out.

Mr. CLAGGETT. Rule 31 just lays down the gen-

eral proposition, but rule 38 covers all the propositions

which we now have before us under the head of amend-

ments.

The CHAIR. It says that "a motion to strike out"

etc. "shall be equivalent to agreeing to a matter in that

form," "provided that substitutes for pending propo-

sitions shall, for the purposes of amendment, be treat-

ed as original propositions."

Mr. REID. I make the point, Mr. President, that

the rule only says this, that a motion to strike out and

insert is divisible; that is, we can have a division on it,

and further, if it is agreed to, it is equivalent to agree-

ing on the matter in that form, and then comes the

substitute matter to be acted on; but rule 31 estab-

lishes the method of procedure when a number of

amendments or substitutes are offered.

The CHAIR. Now the question is before the con-

vention, as I understand it, if this is a substitute for a

motion to strike, it should be in order, and I will make
that decision, subject to appeal.

Mr. HAGAN. Rule 37 says no motion on new mat-

ter shall be brought in under color of amendment.
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Mr. MORGAN. That is not under color of amend-

ment, to strike out, at all. I think, Mr. Chairman, the

substitute of the gentleman from Oneida is in order for

this reason ; if it is adopted it does away with the neces-

sity of the motion of the gentleman from Kootenai. If

we adopt this substitute it carries with it the amend-

ments and finishes the whole thing. I think the sub-

stitute takes the place of it, where it is offered to the

whole section, it carries with it the motion to amend
the section; it strikes out, and inserts another section

entirely. Both the motion of the gentleman from Kootenai

prevails to strike out, and the motion of the gentleman

from Oneida prevails to substitute.

The CHAIR. Well, his substitute would be in order

then.

Mr. BATTEN. I think those two rules, 31 and 38,

can be reconciled. The proposition before the commit-

tee now is an original proposition ; it stands in lieu of

the original section, but before it can be considered all

amendments must be first disposed of, it seems to me.

I think there should be some stress laid on the word
"original" in that rule. It takes the place of the original

section and should be last considered. All amendments
that have been put in should be disposed of in order,

in compliance with rule 31.

The CHAIR. That leaves the motion to strike out

first in order; the question is upon the motion to strike

out.

Mr. HAGAN. I have but a few words, Mr. Chair-

man, to say on this motion. The only argument I have
heard against it is on the question of preparing to pro-

tect men in the use of water for irrigating and domestic
purposes. If they have got the protection of law, with-
out a constitutional provision, then what is the use of
this? I propose to advocate at the proper time the pro-
tection of water rights. I propose to make the waters
of this country a public use, and that every man shall

be protected in the appropriations he has made and the

appropriations of water he desires to make for the
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purpose of agriculture. But I oppose, and have always

opposed all my life, and as every one has opposed in

every state constitution ever made that I know of, the

idea of taking private property for private use. If the

gentleman from Shoshone were to go before his people

and tell them they could take his lands and his works
for their private use, and that it was engrafted in this

constitution, I do not believe he would get forty votes

in his county. It would impair the value of the mines,

it would embarass mining proceedings, but above all

that I take the broad ground that no man has a right

to force me to sell my property; I don't care if it not

worth $50, I don't want to be compelled to take a mil-

lion by a forced sale. Under the head of Water Rights

water has been protected in Colorado, it has been pro-

tected in California, it has been protected in Nevada,

but still there is no provision in the constitution allow-

ing private property to be taken for private use. It is

a doctrine that is anti-republican in every respect; it

is contrary to the right to hold property, to enjoy prop-

erty, or to pursue happiness. Where is the limit,

—

even of the agricultural ditch, as was said, for private

use? Where is the limit that the landed proprietor

would find for his neighbor who wanted to run over

him? There should be regulation on the part of the

state for irrigating purposes, as there is now, as there

will always be. Did not the report this morning, under

the head of irrigation, protect that? I have before me
a resolution that I intend to offer at the proper time,

to protect the rights of parties in the use of water;

but I oppose that from the very fact that these people

in the state of Idaho, as we call it, will never sanction

a doctrine that will allow private property to be taken

for private use. It is a doctrine that I know my people

whom I represent will not endorse; they cannot endorse

it,—it is suicidal. While I do not live in a farming

country, and stand somewhat as a representative of

the mining interests of the territory, it is my duty to

speak out, and keep those people who have spent hun-
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dreds of thousands of dollars from being subject, as the

honorable gentleman has said here, to blackmailers,

from being compelled to go and stop their work, from

being run over by a new proprietor. They will hem
around the available land, fence in our country by a

lot of pretended mining locations, they will run works

through our works, they will confiscate our water rights,

and so impede and embarass work and development there.

Those people will have nothing to do with a constitu-

tion that contains that provision or that language. You
go before the people of a mining country and tell them
that that is the case, and they will never adopt it. At
the same time they will meet the agricultural men of

this country on the water ditch question squarely and

fairly, and give them every right and every privilege

and protection. The Committee on Irrigation can pro-

tect that. The waters that are flowing in the streams

throughout this territory should be and will be pro-

tected,—they must and ought to be. But if we have

laws which can protect them now, without a constitu-

tion, what is the use of enlarging upon it to our detri-

ment? I will never for one instant support a doctrine

that will allow any man to take my property for his

own private use,—I do not care what that property is,

nor what it is for; I would not tolerate it in anybody;
I would not ask the privilege of taking any man's
property, if it was not worth a dollar; I would not

have a right to enforce a sale upon his part, even for a

million; it is not right. It is a doctrine, as the gentle-

man has said, that is new,—I should say it was! Why,
it was for years and years that the question of eminent
domain for public use was fought, and even went to

the Supreme Court of the United States, where Judge
Marshall limited its provisions at that time—the first

decision in the United States upon the right, even the

question of eminent domain. Since then, state constitu-

tions have gone into the business of supporting railroad

corporations and public corporations, until the poor men
of the country are now subject to have their lands con-
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fiscated, even for public use, to a great extent endan-

gering their property. The excuse that it is for public

use has gone far enough—it is time to call a halt.

When you can say that landed proprietors adjoining

you, or mining proprietors adjoining you, can go and

take your mine, tear up your works, confiscate your other

developments of whatever nature, though your property

might be worth about a dollar and a half and mine worth
thousands of dollars, and you could never get compensa-

tion on the cash value; but let him through your tunnel,

because he has a right to take it for the development of

his own mine, through your own mine, and let

him run it throughout ail your works. This provision

says "mining and milling purposes." If a man wants

to erect a mill, let him go and put up one where it does

not interfere with his neighbor. I protest against the

right of any man to go out in my front yard, upon my
stream, or upon my mine. If he wants property, let

him acquire it, not force me to sell mine, not confiscate

my works, not disarrange my plans for the development

of my mine. But this provision says he shall have that

right—any individual whatever can go and conduct

his water through my yard, and he—I see that gavel,

I will quit.

The CHAIR. Yes, you have exhausted your time.

Mr. CLAGGETT. Mr. Chairman, really the ques-

tion that is covered by the substitute of the gentleman

from Oneida does not come up here now. So far as that

question is concerned, there is no possible objection to

granting the motion and voting to strike this out, be-

cause I am in favor of striking it out myself if it is to

be deemed the taking of private property for private

use, but I say that the public necessity must make the

public use.

The CHAIR. I think you are right. (Cries of

"Question!").

SECRETARY reads Hagan's amendment: Strike

out all that part of Sec. 14 which reads as follows:

"Private property shall not be taken for private use
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unless by consent of the owner, except for private ways

of necessity and for reservoirs, drains, flumes or

ditches, on or across the lands of others for agricul-

tural, mining, milling, domestic or sanitary purposes."

Also strike out the words "or private" in line 5 of

Sec. 14.

Mr. MORGAN. I want to ask my friend a question:

Is it intended to strike out all that part which permits

the taking of private property for private use?

Mr. HAGAN. Yes.

Cries of "Question." Rising vote is taken.

The CHAIR. I think the ayes seem to have it.

Division called for. Vote taken; 32 ayes, 7 nays.

The CHAIR. The motion prevails. Now read the

section, Mr. Clerk, as it will read after that is stricken

out.

Mr. REID. I rise to a point of order. The gen-

tleman from Idaho county offered a substitute before

Mr. Standrod's, for the whole section.

The CHAIR. I understand that, but I desire to

have the section read, if you desire it.

Mr. REID. I suggested it in order to have it read.

Mr. Parker sent up a substitute for the motion.

The CHAIR. (Reading) : "Private property shall

not be taken or damaged for public or private use, un-

less by consent of the owner." Do you consider that

as a substitute?

Mr. REID. The gentleman offered a substitute and
made a speech on it.

The CHAIR. I did not hear the speech.

Mr. STANDROD. Mr. Chairman, I believe my
substitute was first offered.

The SECRETARY. Mr. Chairman, they were re-

ceived at the desk in this order: Hagan's first, Stand-
rod's second, and then this third one; I don't know
where that came from.

Mr. MORGAN. I would suggest that the substitute

offered by the gentleman from Idaho is in almost the

exact language of the other. The only discrepancy is
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one word in the first two lines of the section as it now
stands, as amended. I see no reason why it should be!

offered. "Private property shall not be taken or dam-

aged for public use without just compensation. That

is the exact language offered in his substitute, with

the exception of "owner" in the place of "compensation."

The CHAIR. Well, we will take a vote on it. The'

question is now upon the adoption of the amendment of-

fered by the gentleman from Idaho county (Mr. Par-

ker).

Mr. CAVANAH. I would like to hear that amend-

ment read.

SECRETARY reads Section 14: Private property

shall not be taken or damaged for public or private use

unless by consent of the owner.

Cries of "Question. " Vote is taken.

The CHAIR. The motion is lost. The question is

now upon the substitute offered by the gentleman from

Oneida.

Mr. REID. Let us hear it read.

The SECRETARY again reads Mr. Standrod's sub-

stitute.

Mr. ALLEN. Now I would like to have the sec-

tion as amended read in connection with that.

The CHAIR. This is a substitute for the whole of

Section 14.

Mr. ALLEN. The section has been amended, and

I would like to hear that read as amended.

SECRETARY reads: Private property shall not be

taken or damaged for public use without just compen-

sation. Such compensation shall be ascertained in such

manner as may be prescribed by law, and until the

same shall be paid to the owner, or into the court for

the owner, the property shall not be needlessly dis-

turbed nor the proprietary rights of the owner divested.

The CHAIR. That is the section as amended by the

motion of Mr. Hagan. Now Mr. Standrod offers a sub-

stitute for the entire section.

Mr. MORGAN. I move its adoption. (Seconded).
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Mr. BEATTY. I am heartily in accord with the

gentlemen here who have advocated the development of

this territory, and to that end that private property

shall be taken when absolutely necessary. The question

with me, in regard to this substitute as read, is whether

it meets that end or not. It is impossible to keep the

provisions of the section in your mind from hearing it

simply read there without examining it closely, but as

I remember it, it first provides that private property

shall not be taken for any except a public use, and

then it goes on and says that certain uses shall be

deemed public. Now the question with me is this: If

you undertake to determine by a provision of the con-

stitution that a certain act, which is taking private

property for private use, is a public use, does it make
it so? Can you by saying that this property which is

actually taken—private property taken for private use

—by declaring that it is a public use, change the facts?

It seems to me that the members who are in favor of

this proposition, in advocating that, do not reach what
they desire. Now I am heartily in sympathy with the

movement to make such a constitution here that our

mining interests can be developed, so that one man can-

not hold a dozen back from developing property by
reason of the situation of it, or that a man owning a

farm or ranch, so situated that another farm or

ranch can command it, shall be prevented from irrigat-

ing his farm. I want the constitution made as liberal

as possible, so that all the resources of the country

may be developed. But as I understand the reading of

this substitute, it seems to me it will fail to reach the

very object that it seeks. Can you by any declaration

make a thing different from what it is? You take a

part of my farm to run your water ditch over; that is

certainly taking private property for a private use.

Now can any declarations of the legislature, or of the

constitution even, or any legislative act, make that act

what it is not? I cannot conceive that it does, and it

seems to me that if we adopt this, you will not have
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accomplished the very object you desire. If I can be

convinced that the declaration placed in there will make
a private act a public act which will reach the object

which you desire and which I desire, then I am ready

to support the substitute, for I am in sympathy with

the movement that will result in the development of all

portions of the territory; but, as I heard that substitute

read, I don't think it meets the purpose.

Mr. SWEET. I understood Mr. Claggett to say that

he was a member of the committee on Irrigation, and

that this committee had made some arrangements with

reference to the irrigating of these public lands. Now I

think it is patent to everybody in the house that it will

be utterly impossible to ever pass through this conven-

tion the doctrine included in this Bill of Rights of ap-

propriation of private property to domestic use. I do

not believe that will ever be consented to by this con-

vention. On the other hand, every member of the con-

tention recognizes that we must take some steps by

which these public lands in the state of Idaho can be

irrigated, but this clause is altogether too sweeping,

and in my judgment the substitute is too. I would sug-

gest that these members of the Irrigation committee,

who have, as I understand, some arrangement by which

the lands can be irrigated and not interfere with the in-

dustries and the right of property in the state, take the

matter up with the object of suggesting a proposition

that can reconcile these matters and save all this time.

Mr. CLAGGETT. The committee on Irrigation,

Manufactures and Agriculture have simply passed upon

the question with regard to the irrigation question and

the use of waters. There is something else that is re-

quired in this state besides irrigation. We have an im-

mense mining interest here that has got to be protected,

and we need the incorporation of some such provision

as this in the constitution for the protection of mining

interests, in order that they may have mining easements

upon their placer ground and condemn them when
necessary. This thing concerns all parts of the terri-
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tory, and not one particular line. We have the right to

do that now. Congress in 1866, in the legislation called

the mineral land laws, declared that the legislatures

of the several territories should have the power to pro-

vide by law for the establishment of easements for

drainage and other purposes upon the public lands, and

also upon private lands, without compensation. 1 We
have that power now, and have exercised that power

under the authority given us by Congress; but if we
come in here as a state we lose all of that, so far as the

legislation of Congress is concerned, and have got to

provide for this thing ourselves. I think so far as the

substitute is concerned, that that substitute can be

amended in such a way as to provide for easements

upon lands for those purposes, and leave the lands alone

and let the title rest in them. An easement that will

carry water over a party's land, an easement to build

a ditch across a man's claim, an easement to go over a

man's claim when necessary—all of which would be

provided by the legislature, under the safeguards there

put in—and temporary possession for the purpose of

sinking a shaft or running a tunnel—these things are

absolutely necessary to be done, and I think the lan-

guage of the substitute should be modified so as to

cover any matters of this kind, to cover these matters

of easement. I therefore move that the committee rise

and ask leave to sit again, and that in the meantime this

substitute be printed, so that we may have the matter
properly before us tomorrow morning.

Mr. MORGAN. I suppose the gentleman makes
the motion now and includes in the order for printing

the amendment offered by Mr. Heyburn.
Mr. CLAGGETT. I make the motion now, that

the committee rise, report progress, and ask leave to

sit again, and recommend that the two pending amend-
ments, the substitute of the gentleman from Oneida and
of the gentleman from Shoshone, be printed, and laid

1—
-Sec. 5, 14 U. S. Stat, at Large, p. 252.
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upon the desks of members tomorrow morning. It is

too important a matter to go over hastily.

Mr. HASBROUCK. I find among the committees

that there is a committee on Mines and Mining, and

that the duties of that committee are to consider and

report upon all subjects pertaining to the interests of

the mines and the question of the use of water in con-

nection therewith. Perhaps if we had the report of

that committee it might throw some light upon that

subject. The objection is being raised that the commit-

tee on Manufactures, Agriculture and Irrigation do not

cover this case. I would like to inquire whether this

committee on Mines and Mining covers the case—if

their report will aid us.

Mr. HEYBURN. Mr. Chairman, that suggestion

came in another form from Mr. Sweet of Latah. The
provision we are dealing with now is defining the right

of eminent domain; it belongs right here, and does not

belong to any of these committees. It is something to

be declared in the Bill of Rights—the scope, right and

power of eminent domain. This is the proper place to

dispose of that question, and not in those committees.

After that right is established here, in the Bill of

Rights, the committees must conform themselves to it.

It does not belong to the committee on Mining or the

committee on Irrigation and Agriculture, but it belongs

here.

Mr. SWEET. Was your motion to adjourn sec-

onded?

Mr. CLAGGETT. Yes, it was.

Mr. SWEET. Then I move to amend the motion to

this effect: That the question of irrigation and the

use of water for mining be referred to a general session

of the committee on Mining and Irrigation, to see if

we can harmonize those two things.

Mr. GRAY. I call for the motion for the committee

to rise.

Mr. SWEET. I ask Mr. Claggett—ask that in his

motion that the committee rise, he include it in his.
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Mr. CLAGGETT. Well, I had got pretty near

through with the discussion of the merits; that would

be almost unavoidable postponed, to get these two com-

mittees together. I presume they can get together

now. If they can, and be ready to present something

tomorrow, and in the meantime let us have the substi-

tutes printed and have them before us.

Mr. SWEET. I have no objection to that.

Mr. MORGAN. I call for the question, Mr. Chair-

man.

Mr. CLAGGETT. I think if the chairmen of the

committees on Irrigation and Mining get together

The CHAIR. The question as amended is that the

committee rise and report progress, and that the substi-

tute, together with Mr. Heyburn's amendment, be

printed. (Vote). The motion is carried.

CONVENTION IN SESSION.

Mr. CLAGGETT in the chair.

Mr. MAYHEW. Mr. President, the committee of

the Whole have had under consideration the report of

the committee on Preamble and Bill of Rights, and
make the following report. (Handing it to the presi-

dent) .

SECRETARY reads : Your committee of the Whole
have had under consideration the report of the com-
mittee on Preamble and Bill of Rights, have amended
Sections 7, 9 and 13, have adopted Sections 10, 11, 12,

and have adopted a substitute for Section 8, and ask
leave to sit again, and recommend that the substitute

offered by Mr. Standrod, with the pending amendments,
be printed. A. E. Mayhew, chairman of the committee
of the Whole.

Mr. REID. Does that cut off future debate, under
the rule?

The CHAIR. Oh, no; I think not; it stands just

where it was before.

Mr. REID. Under the rule all these amendments
go over, and the ayes and nays may be called on each
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proposition in the convention. What I want to under-

stand is, that any proposition debated under this bill

may be called up in convention and a vote had on de-

mand.
Mr. MORGAN. It has to be had in the convention

—it must be had.

Mr. EEID. My understanding was that when a

question was referred to the committee of the Whole,

they reported no conclusion until the whole matter was
gone through with; that has been the custom, as I un-

derstand. The Bill of Eights was referred to the

committee of the Whole; they come to no conclusion

until they finally dispose of it.

The CHAIR. They came to no conclusion upon

anything.

Mr. REID. We are debating now what has been

done in the convention. If this disposes of that matter

finally, then I want to call for an aye and nay vote on

some of these questions.

Mr. MAYHEW. This report, as I understand,

merely lays upon the table until the conclusion of the

consideration of the Bill of Rights.

Mr. REID. With that understanding I have no

objections to interpose.

The CHAIR. That leaves nothing before the con-

vention, and the report lies upon the table.

LEAVES OP ABSENCE.

Mr. HAMMELL. I ask unanimous consent for

leave of absence after Saturday night, as I have a tele-

gram requiring my presence in north Idaho Monday,

and unless the matter is attended to a large number of

men will be delayed in their work; it is imperative.

The CHAIR. If there is no objection the leave will

be granted.

Mr. SHOUP. My colleague, Mr. Crook, was called

away yesterday, and informed me, to ask that leave

of absence be granted him until Monday next.
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The CHAIR. If there is no objection it will be

granted.

Mr. LEWIS. Mr. W. H. Savidge was unexpectedly

called away this evening upon a telegram, and requested

me to ask for leave of absence until Monday morning

for him.

The CHAIR. There being no objection, it is so

ordered.

JOINT MEETING OF COMMITTEES.

The CHAIR. I would like to ask, in connection

with this matter that came up, as to whether the chair-

men of the committees on Irrigation and Mines and

Mining can get their committees in joint session about

8:00 o'clock tonight.

Mr. CRUTCHER. So far as the committee on

Mines and Mining, I will try to have what members
are here present at that time.

Mr. CAVANAH. The committee on Agriculture

and Irrigation will meet if I can get them together, at

the same time with the committee on Mines, at 8.00

o'clock this evening, in the library rooms.

The CHAIR. It is moved and seconded that the

convention now adjourn until ten o'clock tomorrow
morning. ( Carried )

.

THIRTEENTH DAY.

Friday, July 19, 1889.

CONVENTION called to order by the President at

10:00 A. M.

Prayer by Chaplain.

ROLL CALL. Present: Messrs. Ainslie, Allen,

Anderson, Andrews, Armstrong, Ballentine, Batten,

Beatty, Bevan, Brigham, Campbell, Cavanah, Chaney,
Clark, Coston, Crutcher, Gray, Hagan, Hammell, Hamp-
ton, Hasbrouck, Hays, Heyburn, Hogan, Howe, Jewell,

King, Kinport, Lamoreaux, Lemp, Lewis, Maxey, May-




